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I am honored to have been invited to 

participate in this wonderful Access to Justice 

Lecture series, to be in the company of so many 

distinguished speakers.  I am grateful to Professor 

Marion Crain for her instrumental role in bringing 

me here.  And I am delighted to be here with Karen 

Tokarz.  Your work in clinical legal education and 

conflict resolution is most impressive.    

I understand that this is the first lecture in 

this series that has touched on labor law.  Today, 

I want to reflect on the state of American labor 

law and to share with you the commitment – indeed, 

the passion -- that many lawyers have for this 

field and its promise of economic and social 



justice through the collective action of working 

people. 

I. 

It is impossible today to have a discussion 

about American labor law divorced from the stormy 

events of the last few weeks in Washington D.C.  In 

the midst of our historic snow storm, a political 

storm raged over nominations to the National Labor 

Relations Board, culminating in a failed cloture 

vote on Craig Becker -- one of President Obama’s 

nominees to fill three vacancies on the five-member 

Board -- who has drawn the intense opposition of 

business groups. (These vacancies have existed for 

over two years, since the Democratic controlled 

Senate refused to confirm President Bush’s last 

nominees, and the Supreme Court will soon address 

the authority of a two-member Board to decide 

cases.)   

Meanwhile, labor law reform legislation – which 

would represent the first major changes in the 

 2



statute in more than 60 years – has been the 

subject of rancorous public debate, with both labor 

and business groups waging campaigns to persuade 

Congress and the American public.  Once viewed as 

an early Obama administration legislative priority, 

its fate is at best uncertain now that the Senate 

Democrats have lost their 60 vote supermajority.   

Of course, from its beginnings, the NLRB has 

been controversial.  The law was the product of 

fierce struggles and still triggers deeply held and 

divided views.  Our decisions are subject to 

skeptical, sometimes hostile, judicial review.  

Confirmation of the President’s nominees to the 

Agency is often difficult. The Board has long had 

to make do with vacant seats or recess 

appointments.  Indeed, I have served on every 

configuration of Board members possible during my 

12-year tenure (5 members, 4, 3, 2, and even myself 

alone for six weeks.) Still, the unprecedented 26- 

month long two-member Board, a pending Supreme 
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Court case that will resolve a challenge to the 2-

member Board’s decisions, and the filibuster over 

confirmation of President Obama’s nomination of 

Craig Becker represent a record accumulation of 

difficulties. 

The election of Barack Obama was an historic 

moment in many respects, not least for those 

interested in labor law.  The hopes of some (and 

fears of others) for the revitalization of labor 

law was enormous.  Given the bitter politics of the 

last several months, it is hard to think hopefully 

about the future of labor law.  Today, the NLRB has 

become emblematic of political paralysis.  And the 

underlying legislation, first enacted in 1935, and 

last significantly amended in 1947, appears 

completely resistant to revision notwithstanding 

dramatic social and economic transformation since 

that time.  As NYU Law Professor Cynthia Estlund 

has observed, “I know of no other major American 

legal regime – no other body of federal law that 
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governs a whole domain of social life -- that has 

been so insulated from significant change for so 

long.”1 

The current labor law regime is widely regarded 

as in steep decline. Many commentators have 

concluded that American law does not effectively 

protect workers’ right to organize and that it does 

not promote the institution of collective 

bargaining as the best way to resolve disputes 

between labor and management, let alone encourage 

constructive relations between them.   

This year as we celebrate the 75th anniversary 

of the passage of the National Labor Relations Act, 

a law intended to equalize bargaining power between 

labor and capital, there is glaring income 

inequality and unionized labor, as a percentage of 

the private sector workforce, is less than 8 

percent, an historic low point.   

                                                 
1  Cynthia L. Estlund, “The Ossification of 
American Labor Law,” 102 Columbia Law Review 1527, 
1530 (2002). 

 5



 It is fair to ask what remains of this Act’s 

original promise of “economic advance and common 

justice?”  In trying to answer that question, I 

shall first sketch the historical arc of this law, 

and then suggest why revitalizing – or 

resuscitating – labor law matters.  Some might say 

that labor law is a dinosaur, but even dinosaur DNA 

has value.  

II. 

Our current labor law is, fundamentally, a 

product of the Great Depression and the New Deal 

that responded to it.  Millions were out of work.  

Most major industries were unorganized.  The law 

barely tolerated labor unions.  Violence was a 

commonplace in labor disputes.  In the summer of 

1935, Congress worked feverishly to enact a series 

of laws to regulate business and markets and to 

restore economic prosperity.  No other session of 

Congress had ever adopted so much legislation of 

permanent importance: Social Security, banking and 
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securities measures, and the National Labor 

Relations Act. 

On July 5, 1935, President Franklin Roosevelt 

signed the NLRA into law, stating that the law 

sought to achieve “economic advance and common 

justice.”  It is worth remembering why Congress did 

what it did.  To quote Section 1 of the National 

Labor Relations Act: 

 The inequality of bargaining power between 
employees … and employers … substantially 
burdens and affects the flow of commerce, and 
tends to aggravate recurrent business 
depressions, by depressing wage rates and the 
purchasing power of wage earners…. 

 
In other words, the Act was seen as a means of 

restoring the nation to economic prosperity.  The 

law was enacted less as a favor to labor, than to 

save capitalism from itself. 

The Act articulated basic rights: the right of 

workers, free from intimidation, to self-

organization to improve their terms and conditions 

of employment, and the right to bargain 

collectively with their employer.  It established a 
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system to enforce these rights; it created a 

permanent independent agency empowered to conduct 

elections in workplaces and to restrain employers 

from committing unfair labor practices.   

Its driving ideas were lofty.  They carried 

forward the Progressive Era notion that industrial 

democracy (a workplace where workers had a voice in 

shaping the terms and conditions of their 

employment) is critical to a political democracy.  

The administrative agency regulatory scheme 

reflected Felix Frankfurter’s ideals of 

administrative expertise and a disinterested public 

service.  The New Deal provided great opportunities 

for young lawyers like you.  They came to 

Washington and contributed to a dramatic 

transformation of our society, with a new role for 

government in the service of the public good.     

 Things changed, if not easily.  After great 

struggles, collective bargaining became an 

established part of American economic life.  The 
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greatest period of union growth in our nation’s 

history began.   

 Over the next decades, millions of workers 

voted for union representation in NLRB conducted 

elections.  And millions achieved a middle class 

way of life through collective bargaining and 

agreements that provided fair wages and benefits in 

major industries of the economy.  This was the 

golden age of collective bargaining.  As Nobel 

Prize winning economist Paul Krugman has written, 

“once upon a time, back when America had a strong 

middle class, it also had a strong union movement.  

These two facts were connected.”2 

III. 

Since the New Deal and the Second World War our 

society and our economy have, of course, gone 

through dramatic changes. Labor law however failed 

to keep up.  Well before now, it started to become 

                                                 
2  Paul Krugman, “State of the Unions,” New York 
Times, Dec. 24, 2007, 
www.nytimes.com/2007/12/24/opinion/24krugman.html 
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clear that something had gone wrong.   By the time 

I entered the profession in 1974, the New Deal 

labor law was past its prime.  The long but steady 

process of “decline and disenchantment” with this 

law and with the federal agency that administers it 

– the one I now head – was beginning.3   

In 1981, President Reagan fired striking air-

traffic controllers, a watershed event. As early as 

1983, Harvard Law School Professor Paul Weiler 

lamented that “[c]ontemporary American labor law 

more and more resembles an elegant tombstone for a 

dying institution.”4  By then, organized labor was 

in steady decline.  What happened?   

The economy was beginning its rapid 

transformation, and the workplace was evolving in 

complicated ways in response to global and domestic 

                                                 
3  Wilma B. Liebman, Decline and Disenchantment: 
Reflections on the Aging of the National Labor 
Relations Board, 28 Berkeley Journal of Employment 
and Labor Law 569 (2007). 
4  Paul C. Weiler, Promises to Keep: Securing 
Workers’ Rights to Self-Organization under the 
NLRA, 96 Harvard L. Rev. 1769, 1769 (1983). 
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competitive pressures. Technology was beginning to 

transform ways of communicating and doing business.  

Foreign trade surged.  Major industries were 

deregulated.  Manufacturing shrunk, and the service 

sector exploded.  Shifting demographics changed the 

composition of the workforce, and new waves of 

immigrants crossed our borders.  The nature of the 

employment relationship was transformed by the rise 

of a hyper-competitive global economy.  Contingent 

employment relationships became common as firms 

struggled to achieve flexibility.  So did corporate 

restructurings, downsizings, and the outsourcing of 

work.  In short, was once was secure, became 

uncertain.  And these competitive pressures, and 

resulting trends, have only accelerated over the 

last two decades. 

All of this flux put severe strains on the 

collective bargaining system, as labor and business 

both struggled to adapt and survive.  Unionized 

bargaining units and bargaining unit work regularly 
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disappeared. Wages stagnated; health and pension 

benefits disappeared.  

Let me illustrate from my own experience. In 

1980, the trucking industry was deregulated by 

Congress.  I went to work for the Teamsters Union, 

which represented a high proportion of drivers in 

the industry.  With deregulation came economic 

havoc.  Countless trucking companies began to fail 

under competitive pressures imposed by new non-

union entrants into the market.  Stable jobs were 

converted to owner- operator, often independent-

contractor arrangements, forcing drivers to 

purchase vehicles, pay for gasoline and insurance, 

and push themselves to their physical limits to 

make a living.  Non-union low-paid, no-benefit 

arrangements became the norm.   

Unions have been criticized for failing to 

adjust to the changed economy, for failing to 

devote enough resources to organizing, and for 

failing to make their case to employees 
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persuasively.  But organizing workers is a 

Sisyphean task in this economic environment.  

Pushing for job security, wages, and benefits means 

pushing uphill as well.  And strikes have all but 

disappeared as an effective weapon in collective 

bargaining disputes.   

Compounding the challenge in this climate was a 

greater willingness by some employers not just to 

bend the law, but to break the law to defeat unions 

and to frustrate collective bargaining.  That 

resistance is a matter of both ideology and 

economic rationality, as companies faced 

competition from non-union rivals.  Low union 

density is both a cause and a consequence of 

employer resistance. 

III. 

And where was labor law during all of this?  

Failing, more or less obscurely.  The National 

Labor Relations Board itself has made little 

sustained effort to adjust its legal doctrines to 
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preserve worker protections in an increasingly 

ruthless, competitive economy.   The last major 

legislative revision to the National Labor 

Relations Act, the Taft-Hartley Act, was made just 

after World War II ended – as a backlash against 

union power.  Labor law reform was last a major 

issue in Congress during the Carter Administration, 

more than 30 years ago.   During the Clinton 

administration, the subject was relegated to a 

federal advisory committee, the Dunlop Commission.  

Its 1994 reports ably documented the problem with 

labor law and set the stage for action – just in 

time for the Republican takeover of Congress. In 

other words, the work of the Commission was dead on 

arrival.   

 During most of the first Clinton term, I served 

as deputy director of the Federal Mediation and 

Conciliation Service (a creation of the 1947 Taft- 

Hartley Act).  Those years were marked by a 

cautious optimism about the so-called new economy.  
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Our goal was to foster more constructive, strategic 

engagement between labor and management, 

encouraging creative approaches that would both 

improve firm competitiveness and provide good jobs.  

There were notable successes.  But some of these 

relationships were fragile, and they suffered, even 

failed, at least in part, because public policy 

support for them disappeared after the Clinton 

years. 

I joined the NLRB in 1997.  The Clinton years 

at the NLRB were marked by efforts (albeit modest) 

to keep labor law relevant (or somewhat relevant) 

in today’s economy.  Clinton Board decisions 

extended statutory coverage to more workers, 

removed legal obstacles to organizing by contingent 

workers, protected representational rights when 

businesses changed hands, and provided non-union 

workers with an important protection against unfair 

discipline.  These decisions and others were 

sharply criticized by business as radical, but two 
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union practitioners saw things more realistically.  

They observed that the Clinton Board’s decisions 

revealed the “increasingly confined (indeed 

relatively insignificant) doctrinal terrain on 

which the conflict over U.S. labor policy is 

enacted.”5  

 During the last Administration, the situation 

worsened.  The NLRB was deeply divided in nearly 

all of its major decisions.  The Board’s majority 

missed chance after chance to reinvigorate labor 

law by taking current economic realities into 

account in deciding who is covered by the law and 

what protections the law grants workers and their 

unions.  The decisions made it harder for 

contingent workers to organize, put new groups of 

workers outside the coverage of the law altogether, 

failed to address the phenomenal volatility of the 

corporate world and how it affected collective 

                                                 
5  Jonathan P. Hiatt & Craig Becker, Drift and 
Division on the Clinton NLRB, 16 Labor Lawyer 103, 
103 (2000). 
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bargaining, and took a laissez faire approach to 

the bargaining process.  These decisions were 

deeply controversial, as reflected, for example, in 

union complaints to the United Nations’ 

International Labor Organization and protests 

outside our headquarters.  That controversy 

accelerated a loss of faith in the NLRB.  There has 

been a steep decline in the number of cases brought 

to the Board, especially union-filed petitions for 

agency-conducted representation elections.   

Critical to any understanding of the American 

labor law regime today, is an appreciation of the 

controversy within the Board, and about the Board, 

during the Bush administration.  The Board was 

sharply split in virtually all of its major 

decisions, divided over matters of substance, 

policy preferences, and judicial philosophy.  The 

split produced, in the form of dissents, a clearly-

articulated alternative view of what labor law 

should be, at least under the existing statute. 
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Meanwhile, there was Congressional scrutiny of 

Bush Board decisions in late 2007, and Senate 

confirmation of President Bush’s final slate of 

three nominees to the Board, announced in January 

2008, was stymied.  That left a Board with only two 

members, which has continued to function – somewhat 

improbably, and in the face of pending legal 

challenges to its authority – as we await 

confirmation of President Obama’s nominees.  The 

issue of our authority to decide cases will be 

decided by the Supreme Court this spring.  It is 

possible that much of the work of the two-member 

Board could be undone. 

IV. 

That brings us to the present and the question 

of where American labor law is now and where it is 

going.  The short answer is that we are at a moment 

of great uncertainty. Once again, the United States 

is in an economic crisis, with major companies in 

bankruptcy and millions of people out of work, 
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walking an economic tightrope without a net. Once 

again, we are faced with the challenge of creating 

a sustainable and equitable economy. How long will 

a “jobless recovery” go on?  Will it lead to social 

discord and labor unrest, or simply silent 

suffering? 

 Today, the so-called “beautiful system” of 

American labor law is derided by some as a relic of 

the Depression and New Deal era.  Collective action 

and industrial democracy – the animating ideas of 

this law -- likely seem foreign to many Americans.  

Our legal system focuses more and more on 

individual rights in the workplace, and that 

reinforces the feeling that, at work, average 

Americans are on their own. 

Indeed, millions of workers are on their own. 

They work in precarious jobs, under temporary or 

contingent arrangements.  Low-wage and low-skilled, 

often undocumented, many would be likely candidates 

for union representation and would clearly stand to 

 19



gain from collective bargaining.  But they fall 

through the cracks of the law’s coverage and 

protections either by the express language of the 

statute (agricultural labor, domestic workers, 

independent contractors) or by the interpretations 

of the courts or the Board itself.  

There are countless stories that depict the 

reality at work for millions of workers, but a 

couple will vividly depict where things stand 

today. 

In a 2005 story,6 Steven Greenhouse of the New 

York Times wrote about workers, largely Dominican 

immigrants, who for years packed Gillette razors as 

temporary workers but were never hired permanently. 

They were “among scores of workers who complain 

that Gillette has gone too far in relying on 

temporary workers, a practice that they say is 

fostering poverty, destabilizing families and 

                                                 
6  Steven Greenhouse, “Workers Are Pressing 
Gillette over Conditions at Packaging Plants,” New 
York Times, p. A-24 (Nov. 8, 2005). 
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undercutting communities.”  Gillette was bought 

[that year] by Proctor & Gamble. Gillette’s 

business model involved subcontracting its 

packaging operations to companies with more 

expertise in that area so it could concentrate on 

manufacturing razors and blades.   

The workers joined with a local coalition of 

religious, community and labor groups, to press 

Gillette to improve wages and conditions for 1000 

temporary workers at two razor packing plants.  The 

coalition protested that Gillette’s business model, 

relying on subcontracting and temporary employment 

agencies paying about $8.10 an hour, was hurting 

hundreds of immigrant families in Lawrence, 

Massachusetts, a city, Greenhouse described, of 

“hulking but largely deserted apparel factories 

that had its heyday nearly a century ago.”  Local 

clergy complained that with all these temp jobs, 

“there’s no stability in the community.  Survival 

becomes the main issue in their lives.  They earn 
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so little that many have to take second and third 

jobs, and they just don’t have enough time to give 

to their children.”  An official of one of the 

subcontractors said that the company had no 

intention of rethinking its heavy reliance on 

temporary workers. “It’s a business model that 

requires a temp work force.” 

Although the article did not say so, under 

labor law, these workers faced real obstacles to 

unionization because of their contingent and 

temporary arrangements with subcontractors of 

Gillette. By joining with a coalition of local 

organizations, they recognized the value of 

collective protest.  But, however powerful, that 

kind of protest does not substitute for collective 

bargaining at the workplace. 

Another heartbreaking story illustrates the 

consequences of this destabilization of work and 

the demise of collective bargaining.  Last summer, 

St. Louis author Nick Reding wrote about small town 
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decay in his book Methland, the story of Oelwein, 

Iowa.  Once a vibrant farming community where good 

union jobs and small businesses were plentiful, 

Oelwein then struggled through a transition to 

agribusiness and low wage employment, or 

unemployment.  Reding portrays a man who began 

using meth to stay awake through double shifts at a 

local meat processing plant.  When the plant was 

de-unionized and wages slashed by two thirds, he 

went from an occasional meth user to a habitual 

user, and then a manufacturer.  Reding describes 

how over the past three decades, much of small town 

America, like Oelwein, has been blighted by 

methamphetamine.  He concludes that it has followed 

the disappearance of good union jobs, the influx of 

undocumented migrants taking jobs at low wages, and 

the further depression of wages.  In this 

environment, meth, with its opportunity for quick 

profit and instant highs, was irresistible. 
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The dilemma is compounded by the Supreme 

Court’s decision in Hoffman Plastics v. NLRB, 

involving the labor law rights of undocumented 

workers.  The Supreme Court had held earlier that 

undocumented workers are “employees” entitled to 

the coverage of the Act. But that protection was 

rendered all but illusory when the Court decided 

that undocumented workers, fired unlawfully for 

trying to unionize, could not receive the typical 

NLRB remedy of back pay and reinstatement.  To do 

so, the Court majority held, would encourage 

violation of the nation’s immigration laws.  The 

consequence of this decision, I fear, is not only 

to remove incentives for employers of undocumented 

workers to comply with labor law, but also to 

discourage undocumented workers from attempts to 

better their wages and working conditions.   

V.  

In this overall context, labor law reform -- 

legislation labeled the Employee Free Choice Act 
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(EFCA) -- seemed to be fairly high on the 

Congressional agenda at the beginning of 2009, 

although not at the top of the list (which was 

reserved for health care reform).  But from the 

first, many obstacles, aside from competing 

legislative priorities, stood in its way.    

Today, those obstacles look daunting indeed. 

Nonetheless, it is not hard to see why organized 

labor has invested so much in EFCA.   The 

percentage of American workers in the private 

sector who are represented by labor unions is at a 

historic low.  At the same time, according to 

respected surveys, the gap between the percentage 

of workers who have unions and the workers who want 

them is high.   

According to organized labor, the cause of the 

gap is the flawed legal regime that governs the 

union-election process and that gives anti-union 

employers a host of unfair advantages.  It is one, 

arguably difficult, thing for workers to win union 
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representation; it is another for their new union 

to win a first contract from the employer, which 

unions fail to do in a substantial fraction of 

cases.   

 As drafted, EFCA aims to address these problems 

by allowing unions to win representational rights 

through a card-check process – which involves the 

collection of employee signatures, instead of 

holding a secret-ballot election – and by imposing 

meaningful consequences on employers who unlawfully 

fire union supporters during organizing drives.   

It also provides for mandatory mediation and 

binding first-contract arbitration should the 

parties fail to reach a first agreement in a 

specified period.    

 The battle over the Employee Free Choice Act 

escalated all year. Opponents of EFCA have called 

its “card check” provision a threat to liberty and 

democratic values.   They hammered the message that 

it would cost jobs and harm the economy -- in line 
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with  revisionist historians of the New Deal, who 

assert that the original 1935 Wagner Act actually 

prolonged the depression.   In contrast, EFCA’s 

supporters argued that the economic downturn is 

actual proof that labor’s decline has jeopardized 

the health of the economy and that the nation can 

return to broadly shared prosperity only by 

restoring workers’ purchasing power.   And the 

controversy over EFCA extended to the nomination of 

Craig Becker with the battle cry that “by fiat” the 

Board itself could somehow adopt EFCA. 

 In keeping with the tradition among NLRB 

members, I am officially agnostic about the merits 

of EFCA.  And I am not a skillful-enough political 

prognosticator to predict whether EFCA, in some 

form or another, will ever be approved by Congress.  

 Let me offer an observation, nevertheless:  

even in its original form, EFCA does not represent 

comprehensive labor-law reform. What it represents, 
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rather, is the prospect of an end to the 

ossification of our law. 

 When I view the current situation, then, I have 

contradictory feelings.  On the one hand, it is 

gratifying that, after so many decades of 

marginalization, labor law and labor policy are 

once again in the public eye.  In that sense, the 

ongoing debate is welcome, however rancorous.  On 

the other hand, it is discouraging to see how deep 

the divisions are and how paralyzed the process has 

become.  In the words of a Washington Post writer: 

 The environment in which the bill is being 
debated has further ratcheted up the rhetoric, 
revealing a divide as wide as that on any other 
major issue on President Obama’s agenda.  The 
two sides put forth starkly different versions 
of both history and present-day reality, making 
it hard to imagine how the two sides could 
compromise.7 

 

 A fundamental re-examination of American labor 

law – nearly 75 years after Franklin Roosevelt 

                                                 
7
 Alec MacGillis, “Labor Union Bill Raises Broader 
Capitalism Issues,” Washington Post, March 15, 
2009, p. A-2. 
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signed the Wagner Act and ushered in a new era – 

would have to address a whole range of issues that 

are not yet on the agenda:  

 What, if any, changes in the law’s 
coverage provisions should be made, so 
that workers in non-traditional 
employment relationships are protected 
and can effectively organize?  This issue 
will be of increasing significance as 
firms continue to struggle for 
flexibility and begin to put more people 
back to work, including greater use of 
casual workers or so-called independent 
contractors.  

 Does the bargaining-unit model of 
representation, based on majority rule 
and exclusive representation, still make 
sense, in an economy where workplaces are 
in constant flux, where bargaining units 
disappear through consolidations and 
restructurings, where jobs are constantly 
churning?   

 How might the statute’s famously weak 
remedial scheme be overhauled? 

 Is the current scope of mandatory 
collective bargaining too narrow to 
adequately take into account workers’ 
interests and competencies?   

 Are there better ways for administering 
labor law than our New Deal-agency model?   

 What should be the relationship between 
our domestic law and international labor 
standards?     
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 These are not questions that will be taken up 

any time soon, I realize.  I raise them, rather, in 

the hope that,  as other countries do, the United 

States will periodically revisit and revise its 

labor law -- more often than, say, every 60 years.   

VI. 

 In the meantime, of course, the work of the 

National Labor Relations Board goes on – more or 

less.  As I mentioned, the Board now functions with 

only two members, my Republican colleague Peter 

Schaumber and myself.  For the past nearly 26 

months, we have continued to issue decisions – 

indeed, a remarkable number of decisions – where we 

can find ways to reach agreement.   Significant 

cases, however, have languished.   And as I 

mentioned, this spring the Supreme Court will 

decide whether the two-member Board has authority 

to act.   

Notwithstanding recent events, I still expect, 

some day, to greet new Board members.  Hope, after 
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all, springs eternal.  Once constituted, a new 

Board will be able to address important issues and 

will, I hope, bring a new approach to its mission, 

an approach that fulfills the duty of an 

administrative agency, within the limits of its 

authority, to apply the law faithfully, but also 

dynamically.  The goal for the Board itself, it 

seems to me, is clear: restoring confidence through 

a revitalized labor law and an approach to labor 

law that keeps the law living, taking into 

consideration actual economic and workplace 

conditions, keeping pace with relentless real-world 

change, and not just engaging in a sterile debate 

over the meaning of words.   

All this said, I do not think that fundamental 

changes in labor law -- as opposed to incremental 

improvements -- can reasonably be expected to come 

from the National Labor Relations Board, whoever 

serves there.  Even under the best of 

circumstances, with a Board majority firmly 

 31



committed to a dynamic interpretation of the Act, 

the Board operates under serious constraints.  

There is, most obviously, the statutory text 

(including a provision that bars that Board from 

developing an economic-analysis capability).  Add 

to that decades of Board precedent (352 bound 

volumes and counting) and the ever-present prospect 

of judicial review, often skeptical and sometimes 

even hostile.  Factor in the turnover in Board 

members, and the problems -- delay, for one -- 

inherent in any bureaucracy, particularly in an 

agency that has been trending toward irrelevance.  

If you do that calculation, the result does not 

suggest that the path to a revitalized labor law 

starts at the NLRB.  

More realistically, the starting point for a 

revitalized labor law today would be Capitol Hill.  

But prospects there are cloudy, as I have said.  

Absent a revitalized labor law, we are essentially 

left with employment law to govern the workplace, a 

 32



legal regime based on strictly individual rights. 

Some may suggest that these laws are sufficient to 

protect workers.  I would disagree. 

Both collective and individual rights are 

vitally important in the workplace. They complement 

each other.  But we do well to remember that the 

individual-rights regime was essentially built on 

the framework of collective action. It is no 

coincidence that most worker-protections statutes 

were passed after the National Labor Relations Act. 

Labor unions were instrumental in winning, 

preserving, and enforcing worker protection laws. 

But that regime, alone, has real limitations for 

workers.  

The basic premise of the Wagner Act—that 

collective action is the mechanism for achieving 

employee bargaining power—still holds true, for the 

average worker. And with respect to economic terms, 

the individual-rights model is largely empty. 

Freedom from discrimination, for example, does not 
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guarantee decent wages; ERISA does not mandate 

pension or welfare benefits; and OSHA guarantees 

depend on government intervention that is usually 

missing. Basic rights at work, the kind achieved 

through collective bargaining, remain unprotected 

by statute: no law mandates fair treatment, creates 

a grievance system, requires just cause for 

discharge, or gives workers a voice in how a 

business is run. An army of trial lawyers is no 

substitute for the institution of collective 

bargaining.  

 Nonetheless, despite my agnosticism, my 

skepticism, and my pragmatism, I do want to explain 

why (even during the long days of being in the 

minority and writing dissenting opinions, and even 

at this difficult historical moment) I feel honored 

to serve on the Board and cautiously hopeful about 

the revitalization of labor law. 

Every day, I read cases involving working 

people who, despite the odds and the obstacles, 
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join together to improve life on the job.  They 

work on assembly lines and in cardiac wards, on 

construction sites and in mega-stores.  They 

slaughter hogs and drive trucks, clean hotel rooms 

and care for the disabled.  Sometimes they have 

unions to help them, but other times they act 

spontaneously to help each other –- a reminder that 

solidarity is part of we who are.  One of the great 

secrets of the National Labor Relations Act is that 

it protects these people even in a non-union 

workplace, and so does the Board –- maybe not as 

often as it should, and usually not as quickly as 

it could, but despite our divisions and 

disagreements, we do enforce the law and we do have 

a law to enforce.  And as long as that’s the case, 

then the values embodied in the Act are living 

values, even after 75 years. 

Indeed, the freedom of association and the 

freedom to engage in collective bargaining are part 

of the international legal order.  The National 
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Labor Relations Act is the foundation of our 

commitment to values recognized around the world, 

even if they are sometimes honored in the breach.   

To say that labor law has proved virtually 

impossible to change, is also to say that it has 

endured.  I also expect the labor movement to 

endure.  The lesson of American history is that 

unions were formed, grew, and survived in a legal 

order that was actively hostile, sometimes even 

violently hostile, to them.  Today’s labor laws 

were the product of tremendous struggle.   

Let me end by saying that labor law matters. It 

matters because democracy in the workplace is still 

basic to a democratic society. It matters because 

collective bargaining is still basic to a fair 

economy.  It matters because the issues that divide 

capital and labor will always be with us, in some 

form and to some degree.  Labor law provides access 

to economic justice at the workplace.  It has made 

a large contribution to the expansion of the middle 
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class in this country.  It has allowed labor and 

business to reach their own solutions in response 

to changing economic conditions.   

Today, the collective bargaining system and the 

legal institutions that support it are under severe 

stress. Sober public dialogue is sorely needed if 

we are to figure out how to allow, indeed 

encourage, business to be flexible and competitive, 

yet also ensure workers the protections and promise 

of the law. In other words, how are we to achieve 

the necessary delicate balance between market 

freedom and democratic values?  What road we take 

in addressing these issues will depend on what kind 

of society we want to be. 

 

 

 


