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Foreword

The European Commission stated that undeclared,viioriot properly dealt with,
threatens to undermine the EU’s ability to meegitployment targets for more and better
jobs and stronger growthUndeclared work is a form of social dumping thattaduces
unfair competition between firms on the basis @f ilages and the non-payment of social
security benefits. Above all, it leads to workintations that violate the rights and dignity
of workers. The ILO, like the EC, emphasizes thedhéo encourage transitions from
informal to formal work as a prerequisite for acig decent work.

Nowadays, undeclared work is highly topical in ttentext of the crisis. One can
expect that with layoffs, rising unemployment andreased cost pressures on businesses,
the number of workers in undeclared situations wigle. This translates into more
precarious jobs and lower protection for worketsal$o means that labour inspectorates
need to focus more on monitoring, preventing antingcagainst undeclared work.
Strengthening labour inspection systems is theeefor integral part of responding to the
crisis as noted in the Global Jobs Pact adoptetthéynternational Labour Conference in
June 2009.

The following text was prepared by LAB/ADMIN tears eeference document for a
meeting held in Budapest (29-30 October 2009) bodainspection and undeclared work
migration and trafficking in Europe. It highlighs®me of the different labour inspection
measures taken in law and practice by EU counangsis based in part on a questionnaire
filled out by participants prior to the event (stenex 4). After the meeting, a series of
guidelines were prepared and endorsed by the exgeated on the discussions
(See ANNEX 5). The hope is that these guidelinelé agsist labour inspectorates and
policy makers as they work towards developing meffective and better coordinated
labour inspection responses to the phenomenondsalered work.

Both the meeting and paper were the result of éxudetollaboration and synergies
between ILO officials in Geneva and Budapest. Paldir thanks go to Maria Luz Vega
that facilitated the workshop and coordinated thpep, Nadine Fischer and René Robert
for helping in preparing and drafting the materiafgl to the assistance of Caroline Augé,
Grace Che and Johanna Ruefli. Thanks also to ourevze colleagues Patrick Taran
(MIGRANT) and Beate Andrees (DECLARATION) for thesubstantial inputs on the
paper and contributions during the meeting. A spjegord of thanks to the staff from the
ILO Budapest Subregional Office, in particular CamBueno and lldiko Rigo for helping
organize the event, and to the Director, Mark Lefan his much appreciated support. And
of course, we are most grateful to the participavite attended and for their invaluable
contributions.

Giuseppe Casale
Director
Labour Administration and
Inspection Programme
(LAB/ADMIN)

1 COM (98) — 219 final, Communication of the Comrivsson Undeclared Work, 7 April 1998.







Context

Undeclared work is a complex phenomenon. Any attemounter this pattern of
employment requires an equally sophisticated atahbad approach between prevention
and law enforcement. The purpose of this papep isansider the particular role that
national labour administrations and especially labmspectorates have as part of a
strategic policy response to undeclared work.

Furthermore, undeclared work has a strong conmettianigration. In many cases,
migrant workers — particularly migrants with anegular or unauthorized status — are
recruited into undeclared work. They thus becomi@erable and subject to lower level
standards. Demands that labour inspectorates catedarenforcing immigration law may,
however, compromise the core function of laboupétsors (which is the application of
labour legislation for all workers). At the sammdi, migration issues have to be taken into
account when considering how labour inspectorates @ontribute to preventing and
regularizing undeclared work..

While labour inspectorates are important allies @waling with the problems
associated with undeclared work, they commonly |#u necessary resources, tools,
procedures and coordination with other relevartauities to identify, prevent and remedy
such cases. In particular, labour inspectorates farectical obstacles in planning and
carrying out visits since undeclared work is byntgure hidden and not easily detected.
Even when inspectors uncover situations of undedlavork, a delicate balance must be
considered taking due regard of the interests afkers, legitimate enterprises and, in
certain cases, the applicable law on unauthorigedigration. As discussed below, many
European countries have adopted different appreairheollaboration with their labour
inspection services to discourage and sanction aiaee work. In addition, the paper
takes up the issues of labour migration and tdafiig and the particular challenges they
pose for labour inspection.

Vi
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Undeclared work

Definition

Undeclared work is variously referred to as undmugd or hidden labour,
clandestine employment, “black” labour, moonlightior, commonlyjllegal work. These
terms are for the most part used in industrializedntries and refer to kinds of work
whose activities are covered by labour law, but am in conformity with its
administrative requirements. For example, workees @aid below the minimum wage,
employers do not register workers with the socedusity authorities, taxes and social
security contributions are not paid on employmemhings.

According to the EC’s Communication on Undeclaredrky undeclared work refers
to “paid activities that are lawful as regards itheature but not declared to the public
authorities, bearing in mind that differences ie tiegulatory system of Member States
must be taken into accourftThis definition excludes criminal activities fratime scope of
undeclared work. It also excludes work which does Imave to be declared to public
authorities, such as work in the household econdray.its part, the Organization for
Economic Cooperation and Development (OECD) propassimilar definition, using the
term hidden employment to refer to work, “whichhaligh not illegal in itself, has not
been declared to one or more administrative autest?

The ILO’s approach to undeclared work is in thetegnof the broader notion of the
informal economy, which it defines as “all econoraitivities by workers and economic
units that are — in law or in practice — not coderer insufficiently covered, by formal
arrangements.® This definition includes the notion of undeclamedrk as understood by
the EC, while also covering workers who sometinadls butside of the coverage of labour
legislation (e.g. domestic or agricultural workers)

While these formulations are widely known, the éxagal definition of undeclared
work often varies from one country to the next.sThas important implications for the
enforcement of regulations on undeclared work blgols inspectors. To take two
examples, German law tolerates a large amountfofriral paid work that takes place in
the home or between acquaintances; such work isemdidered to be undeclared work
nor is it sanctioned under German law. By contiafenmark, undeclared work covers a
broader field of labour transactions and includeg type of productive activity paid in
cash or in kind that is not declargd.

Moreover, depending on the country, the focus odealared work might be
different, which is reflected in the use of distirgefinitions. For instance, in some
countries where there is a legal requirement tee hanitten employment contracts and to
register them, undeclared work means in principterkwperformed without a written
employment contraétin other cases, the notion of legal work is defibet not the notion
of illegal or undeclared work.Undeclared work might be described in law as a

2 |bid.

¥ OECD Employment Outlook, 2004.

* ILC 2002, Decent work and the informal economy,
http://www.ilo.org/public/english/standards/relra/ilc90/pdf/rep-vi.pdf

® Pfau-Effinger, Brigit. Varieties of undeclared Wwoin European societies, British Journal of
Industrial Relations, 47, 1 March 2009, pp. 79-99.

® Latvia, Bulgaria, Former Yugoslav Republic of Mdoeia. Information taken from the ILO
guestionnaire in September 2009.

"Hungary. Information taken from the questionnaire.




subcategory of the broader term of illegal work; pmrhaps the term is paraphrased,
enumerating different categories of workers or ades that are considered illegal under
the law® In some cases, there is no official definitfon.

The diversity of definitions and approaches to whated work across Europe exists
partly because of policy choices but also becansenaiture of undeclared work and the
actors who take part are different from one couttrthe next.

For instance, in some countries non-declaratioagdhke form of concealing wages or
in other cases the hiring of undeclared workers whotinue to receive unemployment
benefits'® In other countries, the practice of employing vessk without valid work
permits is the main concethin addition to false independent wdfk.

The lack of a legal definition might be based oa tteliberate decision of policy
makers to avoid potential gaps in the applicatibrihe law, thereby avoiding a policy
approach that is too reductive. On the other haridp broad definition might obscure the
purpose of a definition on undeclared work, nantbd protection of undeclared workers,
since non-declaration makes them vulnerable andwaepthem of their legitimate rights.
There is also the risk of confounding undeclareakwsith social or fiscal fraud, rather
than putting an emphasis on the protection of uaded workers” rights.

Undeclared work can be found in a wide range ofkpiaices (from micro businesses
to large enterprises), in a variety of sectorsnffiservices to construction, from industry to
agriculture) and involving workers with differentgfiles and backgrounds (e.g. skilled
and unskilled; men, women and children; nationald anigrants). Such heterogeneity
makes undeclared work at once difficult to measamd monitor and helps explain the
different legal approaches taken by different coast

1.2. The situation in Europe

At the time of the EC’s 1998 Communication on uraesd work, it was estimated
that this phenomenon accounted for seven to 16qudrof the EU's GDP — the equivalent
of 10 to 28 million jobs or seven to 19 per centatél declared employment.

A decade later in 2007, the European Commissioretiook a study to measure
undeclared work across the entire commutityhe study looked at both the share of
people buying undeclared goods and services asawéiie profile of workers who take up
such jobs. Only the second aspect of this studgiévant to the current discussion.

To begin, the study found that the undeclared “fande’ is mostly male (62 %)
except in France and Spain where the ratio is rigugben. Italy was the only country
where more women than men were engaged in unddchrk. Undeclared workers were
also more likely to be young with almost two-thingsder the age of 40. This pattern was
observed across all EU countries although youngdeciared workers (15-24 years) were
especially active in continental and Nordic cowsras compared to Central and Eastern
Europe. The study further found that the proportbmon-nationals to national residents
in undeclared jobs was about the same. The auttenes quick to point out, however, that

8 France, Poland; information taken from the questidre.

° E.g. Belgium, Spain, Portugal, United Kingdompimhation taken from the questionnaire.
19 Estonia, Poland, Bulgaria.

1 Spain, Portugal.

12E g. Belgium, Germany.

13 EC. Undeclared work in the European Union, Spdgiabbarometer Report 284,
http://ec.europa.eu/public_opinion/archives/ebs/2B4_en.pdf




illegal immigrants were likely under-representedhia survey due to language barriers and
sampling reasons, suggesting that the immigrantilptipn represented a larger proportion
of undeclared workers than was in fact measureds iBhimportant since, as discussed
below, migrants face additional challenges in tbetext of undeclared work due to both
their precariousness in the labour market and thminigrant status. Geographically
speaking, the report noted that the share of uadmstiwork was just as prevalent in rural
as in urban areas.

The study also looked at the occupational statuEwbpean workers engaged in
undeclared work. It turns out that the two mostraepresented categories of undeclared
workers were the unemployed and self-employed. &ytrast, the occupational groups
found to be the least active in undeclared workewkouse persons and, above all,
pensioners. The study also found that student®septed an above average involvement
in undeclared work in all countries except in Calhéind Eastern Europe.

Despite their admitted weaknesses, such findingsuaeful to craft targeted policy
approaches specific to the situation of undeclaverkers in each country. Recent studies
suggest that given the diverse features of undetlavork and workers in Europe, a
broader range of innovative policy measures shbealdonsidered.

1.3. Challenges, trends and developments

In general, undeclared work in Europe and elsewhar&ins inherently difficult to
measure. This poses difficulties for policy makansl in particular labour inspectorates as
they try to better understand the phenomenon oécladced work in all of its aspects and
to develop tailored policies and improved inspatiwactices for preventing, reducing or
at the very least monitoring the incidence of utaled labour. The common challenges
governments face in reducing the incidence of uladed work, as well as the need to
ensure conditions of decent work for undeclaredkexs speak to the need for shared
policy guidelines for labour inspectorates acrbgscdommunity.

The European Foundation notes that while the appréoa undeclared work in EU
Member States is still mostly focused on deterretioere has been a noticeable shift in
efforts to transform undeclared work into formalptfoyment and even prevent people
from taking up undeclared work in the first plac¢é.In fact, the transformation of
undeclared work into formal work is an importargus for the current employment policy
of the European Commissidn.

Tackling undeclared work requires a number of emgling actions on the part of
governments. To begin, governments in Europe neegoutsue policies that will at the
same time reduce the incentives for employers ¢oumsleclared work and for workers to
engage in such activities. This is the broadercgopicture that, if successful, should
relieve the burden on measures for detection amor@ment, which, in the end, will
likely prove less successful at changing the padgtand prevalence of undeclared work.

Prior to the introduction of the EC’s Employment iGline No. 9*° the most
widespread approach to addressing undeclared wask trough punishing infractions

4 European Foundation for the Improvement of Livamgl Working Conditions (2008), Measures
to tackle undeclared work in the European Union,
http://www.eurofound.europa.eu/pubdocs/2009/25/&#A925EN. pdf

15 EC. Undeclared work in the European Union, Spdeiabbarometer Report 284,
http://ec.europa.eu/public_opinion/archives/ebs/2B4_en.pdf

16 Employment Guideline No. 9 on undeclared worlkadspted on 22 July 2003. Cf. http:/eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2@%0:0001:0003:EN:PDF




through greater detection efforts as opposed talpies.’ With the adoption of Guideline
No. 9, prevention measures in addition to effantgiinish non-compliance have become
more commonplace, as have efforts to enable greatapliance. Measures to improve
compliance, however, are largely confined to nartiJ Member States. Even with more
widespread efforts to boost compliance, such effamte still mainly observed in the
original EU 15 countries. New EU countries havdadad shown a preference for measures
to detect and punish non-compliance with regulation undeclared work. What these
developments reveal is that countries are no lorejging as heavily on deterrence but are
expanding their policy responses to include bothotsand sticks.

Improving the application and enforcement of woskeights and protections through
more robust and responsive labour inspections resrainecessary and important part of
addressing undeclared work. The approach that dtispeservices take again depends
largely on the national context. In some countnEsticularly in new EU Member States
where undeclared work is widespread and deeplydotmected with the formal economy,
a broader strategy may be required. In other cmmivhere undeclared work is more
specifically a structural problem, more targetecsuees would be suitable.

Whatever the circumstances, inspectors need to &ay@od knowledge of existing
national regulations so as to better identify ardldvith situations of undeclared work.
For this, inspectors need to be properly trainedrddver, the planning and practice of
inspection visits should be reassessed to ensateatitequate attention is paid to the
incidence of undeclared work, even in situationgmha visit's primary objective is not to
detect undeclared activities. In addition, coustdan take advantage of the educational or
promotional function of labour inspectorates tor@ase awareness among businesses and
workers about the rules on undeclared work and koh situations can be avoided or
regularized. In this regard, inspectorates havealmable role in the prevention and
transformation of undeclared work and should naipdy be viewed as enforcers handing
out fines and penalties.

1.4  The response of the ILO Labour Administration
and Inspection Programme

Article 3 of ILO Convention No. 81 on Labour Insgiea calls for the protection of
working conditions of all type of workers, includivulnerable workers. Moreover, article
7 of ILO Convention No. 150 on Labour Administratisecommends to extend the
functions of labour administration, which also unmbbs labour inspection, to groups of
workers who are not employed persons accordingatiomal laws, notably informal
workers.

Workers in the informal economy, undeclared workerswvorkers that are subject to
a non-declaration often face disadvantages. Thegllysearn less than formal workers and
often perform overtime work. They may be deprivédacial security benefits and may
suffer from unstable living conditions. Formal eoy#rs suffer from unfair competition
caused by employers who use informal workers andbmdow legal or market wages.
Labour inspectorates are often in a dilemma as #reysupposed to protect and ensure
decent working conditions for all workers, regasdleof whether they are formal or
informal, legal or illegal migrants, or if their wois declared or not. Moreover, in Europe
there is more and more cross-border mobility ofvises and workers, which makes
prosecution of labour law infringements more diffic There is also an emerging conflict
between policies to ensure the greatest freedomoekement for the provision of services

" European Foundation (2008), op. cit.




within the internal market and the need to maintatertain standard of social protection
so as to avoid social dumping.

In addition, more and more immigrants from thirdutrsies enter the European
Community as a consequence both of increasing tatmmand in the EU and the absence
of decent work in third countries. Guidance is rekdn this regard for labour
inspectorates to help them identify undeclared wwikhout exposing the workers
concerned and jeopardizing worker protection.

The ILO’s newly established Labour Administrationdalnspection Programme
(LAB/ADMIN) has worked out a set of guidelines foow labour inspectors can address
the issue of undeclared work while respecting famdards set out in ILO Convention
No. 81 to help ensure decent work for all.

2.  Labour inspection and undeclared work

2.1 The issue

Dealing with undeclared workers is high on the kétchallenges facing labour
inspection in Europe both at the national and meglidevels. Looking for effective
solutions has become an EU priority and actioneisded (and in fact has already begun
since early 2000) to have clear guidelines on aebdabour administration policy
including labour inspection. This is especially omant if we consider that the main
administrative causes associated with illegalitfEimope are the lack of reliable registries
(enterprises and workers), non-payment of socialirity dues, and the lack of effective
means and procedures for monitoring.

In response to this need, a first and obvious stequld be to increase resources
(financial and human) dedicated to collecting apgede and accurate information on
enterprises and the movement of ad hoc categofiesockers (e.g. posted workers,
migrant workers). This means the creation and mamagt of coordinated registries or
databases, which can in turn be shared with othés wf public administration at the
national and European level. Secondly, these irdtion systems should be
complemented by a rigorous recruitment and traipiragess for inspectors who should be
able to recognize situations of undeclared work and quickly, effectively and with
sensitivity for the human dimension of these caBgen though progress on these matters
in most European countries has been remarkableormation systems, targeted
campaigns, special fraud labour inspectors), mtitliesnains to be done.

An additional problem concerns determining he ns@ntors and enterprises where
there are substantial risks of non-compliance. tsthtountries, the relevant decisions in
the programming and planning process (i.e. targediconomic sectors and establishing
campaigns) have been taken by ministries of labBuen still, the growth of irregular
employment and undeclared work is ever presentoferaomprehensive solution depends
on taking decisions at the highest levels of poli@kers and involving different bodies of
public administration with the support of the sb@artners. In this context, inspection
systems should be guided by clear instructions tangets as well as guidelines for
collaborating with other authorities connected e problem of undeclared work at all
stages of control (from the police to prosecutard gudges). Since most irregularities
occur in micro and small-scale enterprises, ingpatg activities in many countries focus
primarily on such firms in sectors with high ratelspersonnel turnover and temporary
employment such as construction, hotels, transpetdil stores, garments and textiles.
From a labour inspection viewpoint, it is necesgargombine pre-programmed visits with
complaints-based visits in order to cover as muchiigd as possible.




The instructions should set criteria for decidingane to focus inspections, depending
on the resources available, and should set pgeritvhich include paying attention to
reports denouncing non-registration of enterprisesl non-declaration of workers.
Inspectors should not, however, be used as a fdrimmnigration police”. Inspectors
should focus on the control of working conditions. fact, this distinction has been
addressed, for example, by the ILO Committee of eitgp on the Application of
Conventions and Recommendations (CEACR) in its 28@& 2008 comments regarding
the application of ILO Convention No. 81 by Frande.its 2008 Observation, the
Committee underlined that no worker should be adeiufrom protection on account of
their irregular employment status. The functionshef labour inspectorates are intended to
secure conditions of work that are in accordandé thie relevant legal requirements and
the protection of workers while engaged in theirkvd@ heir function is not to control the
lawful nature of their employment. In this sen$ss Committee urged the government to
take measures to ensure that powers of inspectenrstér workplaces were not misused for
the implementation of joint operations to combaauthorized immigratiof®

Likewise, in the same 2008 Observation, the Coremitstressed the need to
distinguish between the mandate of labour inspectord officials from other bodies
responsible for combating undeclared work in otgemaintain a climate of confidence
between labour inspectors and workers, also vis-#wese who are undeclared.

With regard to this aspect, some countries like tAaidecided to exempt labour
inspectors from the need to monitor undeclared eympént. In fact, their duties were
transferred to the Federal Ministry of Finance fa$ duly 2002 and a special customs unit
(KIAB) for combating illegal employment by checkimgork permits and thus the
employment of foreigners were created. Linkagesewestablished with the labour
inspectorate who reported relevant findings froreirthown visits to the competent
authorities (administrative sanction authoritiesnptoyment services). This reform
required the recruitment of 300 additional staffpwing that such coordination required
the mobilization of considerable resources in teoimstaff and time to the detriment of the
inspectors’ primary duties. Ultimately, this furooti was again transferred to the tax
authorities in January 2007 since undeclared wdidnorelates to tax evasion and non-
declaration of social security contributions.

Likewise, in Germany, the federal customs servinden the Federal Ministry of
Finance has been monitoring and supervising illegmployment and undeclared work
since 1991. Since then, its mandate over this ttis grown, with the government
granting customs officers certain police and puphasecution functions such as the right
of investigation and detention, personal searchgbs seizure. In 2004, inspection staff
dealing with undeclared work for the National Enypl@nt Agency and customs service
officers were grouped together into one unit urttlerFederal Ministry of Finance called
the Tax Enforcement Unit for Undeclared WoFinanzkontrolle SchwarzarbgitToday
this unit comprises 6,600 officers divided betweerentral authority and 113 branch
offices.

Even with this development, the labour inspectiervises of the German states still
have the competence for monitoring the registratadh commercial activities and
independent workers in the industrial sector.

It is worth mentioning that collaboration betwebg tabour inspectorates and the Tax
Enforcement Unitakes the form of regular information sharing anthstimes they do
joint inspections. In 2007, the Ministry of Finanmencluded a framework agreement with
the Ministries of Economy of the German statesirgetout the modes of cooperation
between these two bodies.

181LO, CEACR Observation 2008, Convention No. 81griee.




A further issue has to do with the difficulties enntered during the inspection visits
themselves. These may include pinpointing the lonabf hidden enterprises or of
undeclared workers, locating the head of the firdentifying undeclared workers in
concert with other authorities, finding ways toifsethe number of hours actually worked,
calculating wages and social security contributidiie and identifying possible social
security fraud. In some cases, only part of anrprise’s workforce is declared. In other
cases, when undeclared personnel work for conwtscty sub-contractors, labour
inspectors need to review the chain of responsésli Inspectors may also find foreign
workers who do not possess work permits. In faghcgons related to irregularities in
migrant employment contracts account for the gstat@mber of inspection visits and
sanctions in the annual reports of most inspeasrdf inspectors can refer to lists of
workers in each firm, drawn from social securitytax authorities’ databases, the task of
proving employment irregularities becomes moregitéorward.

An additional issue concerns how to regularizeasituns of non-compliance that have
been found and compensate those whose rights lereviolated. Non-compliance must
be dissuaded, but without putting a worker’'s jolttar enterprise’s survival at risk. This
problem is much more complex when it comes to migravithout the authorization to
stay or work in a given country. Detection or deriation of their irregular status usually
triggers procedures for expulsion or deportatiohisTin turn creates a contradiction for
labour inspectors who are as a rule supposed tegireulnerable workers but who cannot
redress the situation of workers without work pesmEthical problems related to the
obligation to communicate these irregularitiesh®e police or migration authorities present
a new challenge for labour inspectors.

Faced with the dilemma between issuing a warnirdy gplying sanctions, several
countries have opted to subject the offending fitmprocedures entailing the immediate
payment of wages and contributions owed, in adulitiopunitive measures. The sanctions
applied are, in many cases, proportional to thebmirof workers affected and the size of
the enterprise. However other countries considet thcreasing sanctions does not
discourage undeclared work and provokes insteadcl of collaboration from some
entrepreneurs in certain sectors (see below). Wbeaking at policy measures taken to
address undeclared work by immigrants who do net hasidency permits, the policy
focus in recent years has been on improving thdeimgntation of sanctions against both
managers and undeclared workers alike.

These measures have often emphasised better catiopebetween police, border
control, labour inspectorates and other governragencies and have been at the core of
policy initiatives in countries such as the Austi@yprus, the Czech Republic, France,
Italy, Latvia, Lithuania, the Netherlands, Portygapain and the United Kingdom.

An innovative approach in this sense is being dped within the European Union
through the transposition of the recently adopteddiirective 2009/52/EC which provides
for the obligation to impose sanctions on employans hire workers from third countries
without work permits? Sanctions must among other things include the paynof
appropriate remuneration to workers — at leastvadgit to the minimum wage. In serious
cases, workers may receive residence permits fdoragp as the proceedings require,
notably in the case of criminal prosecutions. Meggoin addition to financial sanctions,
employers should be excluded from public tendeublip aid or subsidies. Such benefits
might even be withdrawn, or the enterprise mightpleemanently or temporarily shut
down.

19 Directive 2009/52/EC of the European Parliamernt #re Council of 18 June 2009 providing for
minimum standards on sanctions and measures agammbyers of illegally staying third-country
nationals. The Directive must be transposed intmnal law by 20 July 2011.




In some countries, awareness of the scale or grofmiindeclared work has led to the
creation of new administrative bodies, inter-goweental coordination systems, as well as
special initiatives aimed at combating the variéarsns of undeclared work. France, for
example, was one of the first European countriesstablish such a body when it set up an
inter-ministerial team in 1997 to combat undeclaveatk. It brought together various
bodies onto a single committee composed of a rati@ommission, departmental
commissions, and working groups. Similarly, a pless established in ltaly inside the
Ministry of Labour to shine a light on undeclaredri

Some sectors, such as textiles and garments, corghecial comprehensive
monitoring campaigns in view of the high numberimmMmigrants employed who are in
irregular work situations and face persistently mpaworking conditions. As these
workplaces are often connected to complex suppiinsh governments have also looked
at ways to assign greater accountability to thennsantractors and distributors of goods.
In a number of European countries, where a sigmitiproportion of undeclared labour is
performed by undocumented immigrants, governmermtge horganized regularization
campaigns. In these campaigns, workers and emplogez encouraged to declare
employment relationships, without the risk of santd. During such a campaign in Spain,
for example, more than half a million foreign warkeenrolled in the social security
system in 2005. Regularization efforts have alssnb@nducted recently or are under way
in several countries such as Belgium, Irelandy Jthle Netherlands and Portugal.

2.2 Current practises in combating undeclared work

2.2.1 The experience of labour inspectors

In most European countries, combating undeclaredt wsually forms part of a wider
strategy directed against undocumented employnmegeneraf® It is usually translated
into a legal instrument aimed at regulating theolabmarket. Consequently, it is
incumbent on the labour inspectorate to deal with~or example, in countries such as
Bosnia-Herzegovina, France, Hungary, Poland, Paltagd Serbia it is one of the priority
activities of the State labour inspectorates. Hawevabour inspectorates encounter
numerous difficulties when implementing measureairesy undeclared work — quite
similar to those found in the context of forced dab monitoring and control. The
jurisdiction and capacity of these agencies araigver, often insufficient*

Labour inspectors face a multitude of challengesambating undeclared labour. A
widespread absence of effective arrangements fopesation and coordination at all
levels can lead to fragmentation of responsibditidraining limited resources. Labour
inspectors frequently have no proper or organisedtact with those responsible for
particular aspects of forced labour, such as thegahe judiciary, (excepting industrial
courts or labour tribunals), or immigration or prnsauthorities. At worst, there can be
rivalry, leading to duplication or one authorityaléng the problem to the other — as a
result, nobody does anything.

Such structured cooperation raises several qusstkrst, it is necessary to know
where the work of the labour inspectors ends andravtihat of the police or other
authorities begins. Each inspectorate needs tdelae about its responsibilities and how to
fulfil them, where these may overlap, and how coafi@en between inspectorates can be
ensured on the basis of separate but complemengisppnsibilities.

20 See: Combating the lllegal Employment of Foreigarkérs. OECD Paris, 2000 (p. 8).
2 bid, p. 134.




A major challenge faced by labour inspectors i itf@rmal employment, such as in
domestic services, is mostly invisible to labouspectors. In this type of situation
community awareness of the problem of forced lalwaur be very helpful and can lead to
reporting of undeclared work. The situation is eweore complicated when workplaces
shift on a regular basis, such as street vendoral| snobile construction sites, or seasonal
agricultural activities.

Moreover, all European countries accept the catgtital principle of the
inviolability of the private home. Therefore, treeM provides that when workers live and
work on the same premises, labour inspectors mdy gain lawful access to the
workplace with the consent of the occupier, thonghnecessarily the owner or employer.
In such cases, consent can often be obtained “@ddmp making use of the surprise
element of an unannounced visit. But if permiss®mefused, the labour inspector has
little power to investigate.

Extreme cases can raise the problem of forced fath@lbour inspection will often
not be the primary actor in the global fight agafosced labour, but it can make a decisive
contribution. Labour inspectors are the princigdddur administration representatives in
the world of work. They usually have first-handamhation about affected workplaces and
labour law violations. They have the right of legatess to those workplaces and, under
ILO Convention No. 81, freedom of entry at any timidney are usually the only State
institution mandated to deal with labour protectioatters in the context of their above-
mentioned sectoral functions. Simply put, labowpertors enforce standards as laid down
by national law. This makes them a far more eféectool than any voluntary compliance
regimes.

Inspectors need to be sensitized to the problenwvied and how best to deal with
undeclared work. They need to develop new, strategitnerships, at home and abroad,
with their traditional partners, i.e. the socialrtpars, but also with other actors, in
government and in the NGO community. Inspectorstrbestrained and have access to
good practice in high-performance systems. As wibl issue of inspectors’ ethical
conduct needs to be addressed.

Labour inspectors have to be trained for their tasknsure decent work for foreign
and national workers alike. They must be able tal daéth the particular conditions of
employment, and to be familiar with migrant relat@emblems such as discrimination,
language barriers and different cultural contexd behaviour. Moreover, they have to be
trained for the sectors where clandestine work qredates. The challenge would
furthermore be to carry out inspections withouinmdating clandestine migrant workers.
This would allow for complementary and parallel @uistrative approaches such as the
setting up of hotlines or websites, provided inesall languages, to enable undeclared
workers to lodge complaints. Labour inspectors aksed training on how to enforce new
legislation relating to joint liability in supplyhains, which is being enacted in a couple of
countries, to assess employment relationship abaseb as disguised forms of the
employment relationship.

2.2.2 Preparing the inspection: improving detection

To fight against undeclared work, public authositieave taken several measures with
a view to preparing or facilitating “labour inspect‘work (i.e. monitoring working
conditions). Such measures have sometimes focus@teparatory activities (e.g. issuing
identity cards in the construction sector (see Wwpl@and information and dissemination
campaigns.

In a country such as Italy, the National Commifimethe Formalization of Irregular
Work was created in 1998. Its main objectives idelereating an institutional network




between the central government and regional adid®riwith the aim of gaining
knowledge about the characteristics of the infore@nomy. It also works to develop
formalization policies, encouraging workers and ygrs to be tax compliant, and
fighting undeclared work.

In Ireland, the Hidden Economy Monitoring Grougaskling undeclared work. The
group is part of a broader employment rights framwveoncluded by the government and
the social partners under Ireland’s social partnpragreements. It is accompanied by a
number of other measures designed to tackle thernnal economy, including the
enactment of the Employment Law Compliance Bill.

Another useful initiative has to do with the comaion of strategic operations,
including through data sharing. New coordinatingtitntions have been established. As
already mentioned, Germany set up the Tax Enforoerdeit for Undeclared Work to
coordinate government action. In Luxembourg, thderkadministrative Unit for
Combating lllegal Work (CIALTI) has been in placemce 2000, while in Finland the
Steering Group for the Fight against Economic Crimaes established in 2000 under the
Virke project. In Lithuania, the State Labour Insfpeate Yalstybire darbo inspekcija
VDI) has been operating since 2001, while Polandational Labour Inspectorate
(Paristwowa Inspekcja PracyPIP) was established in 2007. Elsewhere, in FEratiee
Inter-Ministerial Delegation to Combat Undergrounbrk (Délégation interministérielle
a la lutte contre le travail illéga DILTI) has, since 1997, been pursuing a highly
coordinated approach to data, strategy and opasatiooperation at national, regional and
local government levels, with the participatioreofvide array of social partners.

In Belgium several information networks help wittetdetection and prevention of
undeclared work. Dimona (Déclaration Immédiate/Otlteilijke Aangifte) is an
electronic system all employers are requested ¢otaigegister new employees with the
National Office for Social Security (RijksdienstaroSociale Zekerheid, RSZ). Each time
an employee is hired by or leaves an employer]extrenic notification is submitted to alll
social security agencies. The international migratinformation system LIMOSA
(Landenoverschrijdend Informatiesysteem Migratiel@moek Sociaal Administratief) is a
federal government project which was set up to gmepghe country for the complete
opening of the labour market for workers from neld Bember States on 1 May 2009.
LIMOSA represents an instrument of control in thghf against fraud and the unfair
competition of foreign workers who accept work aldw-market wages and disregard
Belgian labour laws and regulations. The Socialpdation Services Anti-fraud
Organisation (Organisation Anti-fraude des Servidd#sspection Sociale, OASIS) is a
data warehouse, set up in 2001 in the framewogkafmmon anti-fraud project organised
by federal government ministries and national e8icOASIS is designed to combat social
security fraud in a systematic and structured wide data used by OASIS is supplied
through the information channels of the Crossrod&®snk for Social Security
(Kruispuntbank van de Sociale Zekerheid, KSZ).

Data sharing and access to registries managecdhiey atiministrative bodies such as
tax authorities or social security institutions @a&ween broadly introduced during the last
years in several European countries in order taang coordination in the detection of
undeclared work? For instance, the General Labour Inspectorate utgdia now has
access to the register for employment contract€hwis managed by the State Revenue
Agency. In the Former Yugoslav Republic of Macedgrdoftware is being developed
which would link the labour inspectorate to indfitas such as the Public Revenue Office
and the Employment Agency. The Polish labour ingpate has access to the National
Register of Tax Payers, the official register fational economic entities hosted by the

2 For instance Spain, Poland.
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Central Statistical Office, the Social Insurancestimtion register and the General
Electronic System of Citizen Identification.

However, in some cases, legislative amendmentstdréieeded to overcome legal
hurdles such as data protection rules before actessegistries of the different
administration bodies can be granted. The issudaté confidentiality, even between
government agencies, remains a matter of debateuty countries (e.g. Belgium). Ireland
is actually in the process of enacting laws whieh the legal basis for data sharing
between different agencies.

With a similar focus in Sweden, the ID0O6 projecttire construction sector has
proven to be an effective control measure aimdadading undeclared work by requiring
all workers at construction sites to register armuaryc proper identity cards. Similar
measures have been introduced in Finland, ItalyNowvay. In Italy, identity cards have
been used on construction sites since 2006, althoemployers with fewer than
10 employees are released from the obligation safing these cards by keeping a daily
register. However, this possibility should be emsédrby the provincial labour directorate,
recording the details of the workers employed da. ssimilarly since February 2006,
Section 52a of the Finnish Occupational Safetyledlth Act obliges the parties directing
or supervising a construction site to ensure tla@heperson working on the site wears
visible photo identification.

In January 2007, the Swedish government also imgiéead a law on obligatory staff
registration for those working in restaurants aad balons. The law allows the National
Tax Agency to conduct unannounced inspections akplaces to determine if employers
are registering their staff in the correct manfidre National Tax Agency estimates that
about 4,200 previously undeclared instances of eynpént have been regularized through
the implementation of staff registers. Plans ardemnway to extend the application of this
law to other sectors.

As the number of labour inspectors is limited, ivaive integrated approaches to the
detection of undeclared work have to be found, m@gkise of information which is also
gained from other sources and from different adstiative bodies, which, at first sight, do
not have a link with labour. For this purpose, samentries develop indicators comparing
and cross-checking information gathered from sévdatiabases, but also from other
information resources. Spain, for example, use®ative technique to disclose temporary
undeclared work during harvest seasons on orarm@gbions and vineyards. In effect,
Spanish labour inspectors compare the size of ggians with the number of working
hours spent during harvest of the previous yeartlamdumber of workers registered in the
database of the social security institution per tmoffhis is done by consulting land
registries, along with information on the suggestamhber of days for the harvest, the size
of the harvest from the previous year, and the rarmalb workers registered in the social
security data base.

Initially, if there is a discrepency between théadsets, employers might be requested
to submit further documents including employmemnttcacts. If this still does not resolve
the discrepancy, an inspection visit might thencheied out or the employer might be
called in for a meeting at the labour inspectorbitfarmation on property lines are double
checked using Google maps, as plantations mighklifbeult to be access and scattered at
great distance one from the next. As a resultisfapproach, the registration of workers in
social security data bases increased by about @fem in 2009 compared with 2007, and
the number of work permit applications increasedifby percent.

Other innovative methods for identifying undeclanedrk include comparing the
different bid prices for public tenders. When a lisd significantly lower than other
competing bids, this could be an indication that ¢éimployer does not pay social security
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benefits or other contributions, thereby allowimgeamployer to offer its services at below
market value. This approach is used, for examplg&stonia.

New integrated ways of thinking are required toradd the challenge of detecting
undeclared work, notably in a world of changing kvpatterns and the outsourcing of
production. Thought should be given to a varietyntégrated approaches for addressing
undeclared work, especially in countries with a ftdab labour inspection system: one
dealing with occupational safety and health andtaerownith general labour conditions. An
enterprise that does not comply with basic reguitetiin the field of occupational safety
and health, might be more likely to disregard gehdabour legislation requirements.
Therefore, collaboration in the field of undeclar@drk is also important as between
inspectorates entrusted with OSH matters and tleogeisted with inspecting general
labour conditions. For instance, the OSH inspecticanch could share with the general
labour inspectorate the names of companies thatirareerious violation of OSH
regulations. This could be a trigger for initiatiag inspection on compliance with general
employment provisions.

Domestic workers

One challenge facing inspectors in detecting ursdtedl work relates to the fact that
undeclared workers often are employed in privataskbolds as domestic helpers or
caregivers. In many cases, inspectors require &@roep authorization, even judicial
approval, before entering a private residence tdopa an inspection owing to an
occupant’s right to privacy. In this context, mampuntries have adopted special measures
to help improve the identification of undeclaredneistic workers and to provide
incentives to employers to register domestic warker

Procedures were introduced for example in 1998 ureimbourg that apply to all
domestic workers to help reduce the administrabivedlen on employers and encourage
them to employ domestic help legally. New legislatieffective from January 2009
subsequently created the single status of ‘whitlic@mployee’ for all private sector
workers. Under this system, employers must coverfiist 13 weeks of a worker’s sick
leave. This entails a substantial cost for empleydmprivate domestic workers. However,
should their staff become ill, an exception hasnbeeade whereby the simplified
procedures for declaring domestic is maintainedrder to prevent a proliferation of
undeclared work in the sector. A similar system vimtsoduced in Switzerland for
domestic workers.

Belgium, in particular, has supported the widesgprese of service vouchers which
are used to pay for everyday personal servicesh Eaacher pays for an hour of work by
unemployed people hired by certified companiesfisst, unemployed workers can be
hired by the company on a part-time and temporasish After six months, the company
has to offer them a permanent employment cont@caf least half-time employment if
the person is registered as unemployed. In Frathee Universal Service Employment
Cheque schemeéCheque Emploi Service Univers€lIESU) was introduced to simplify the
process of hiring and paying domestic workers. @k&r's salary is paid using a system
of cheques, which can be purchased at the locd. lizustomers benefit by being able to
claim an income tax reduction that amounts to 50cpat of the sum spent on purchasing
the cheques. By 2002, 53 per cent of all formal leggys of domestic workers used the
CES scheme. Moreover, an estimated 20 per cenhasfet previously working on an
undeclared basis are now officially employed.

In Finland, in the late 1990s, only 24,000 houséfalsed a similar service voucher
scheme, primarily because the subsidy failed toarfakmal domestic services cheaper
than the services of undeclared workers. Conceams hlso arisen about whether service
vouchers do indeed enable the regularization okaladed work in the household services
sector. In Austria, for example, there were conseimat the 2005 Household Service
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Cheque ActDienstleistungsscheckgesdi SG) did not affect domestic workers who are
undocumented foreign nationals. It is believed thase workers, albeit with no evidence,
constitute the bulk of domestic workers.

2.2.3 The inspection visit: from detection to action and
control

One measure that aims to curb the trend towardsalaekd work and other forms of
illegal economic activity involves the inspectiohcompanies.

Inspections should be programmed on the basis ctrategy and/or a policy
addressing undeclared work. For instance, in Franoational plan against illegal work
was adopted for 2008-09. In Bulgaria, undeclaredkweas integrated into the Strategic
Plan of Action of the general labour inspectorate the period 2008-2012. In other
countries, undeclared work is increasingly integglainto annual inspection plans and
activity programme$® In Belgium, quantitative inspection targets ar¢ &® each
inspector, which also reflect the priority of untde&ed work, and a national strategy to
fight social and fiscal fraud is elaborated.

Along with the decision to address undeclared witrkas been recognized that this
objective also might require an appropriate orgational structure or the creation of
specialized entities entrusted with the coordimatidevelopment, implementation and
evaluation of a policy addressing undeclared work.

For instance, in Poland the Legality of EmploymBeijpartment was created within
the Chief Labour Inspectorate that reports diretdlyhe Parliament. In addition, related
units were created in each of the nineteen Didtatiour Inspectorates. There are ten staff
members at headquarters and about ten staff merpbedistrict who are responsible for
investigating cases of undeclared work. This stmgchas been operational since 1 July
2007. Formerly, the issue of undeclared work weaatdsith by a separate network of
services responsible for ensuring the legality mp®yment, but which was not attached
to the labour inspectorate. Today, due to its iatign into the labour inspection system,
undeclared work has become part of the annual talmspection programming process.
Since then, inspection results on undeclared werkehbeen recorded in a systematic
manner in a registry that is shared by the erdibelir inspectorate. Activities of the labour
inspectorate are assessed by the tripartite LaBootection Council, in which social
partners are represented. This ensures suppobzakdip by social partners.

In Lithuania, a Central Coordination Group was twdalt is headed by the Chief
State Labour Inspector, as the labour inspectdrasea leading role in the coordination of
strategies in the field of undeclared work. Thiguy sets the annual priorities for all
bodies involved in the control of undeclared wdtkassesses and analyses conditions of
undeclared work, forecasts and approves measuresiaat the reduction of undeclared
work. Moreover, it analyses the situation of undesdl work in the country. The structure
at national level extends to the regional levekhi& form of regional coordination groups.
In Lithuania, the reduction of undeclared work esisidered as the main target for labour
inspection activities. In 2008 alone, 4,554 insjpast on undeclared work were carried
out.

In 2004, a strategic plan was devised to improvairp Labour and Social Security
Inspectorate. One of the main objectives of then plas to increase the number of
inspectors, and improve information systems andipeognt. The reorganization of
information systems led to considerable changeshé inspectorate’s procedures, its

% portugal, Poland, Spain, Lithuania, Hungary, Feanc
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coordination with other government agencies andelationship with Spanish citizens.
These improvements have, in turn, enabled the atspEe to make significant progress
regarding the regularization of informal workers.

To better respond to its national priority to addrendeclared work in the context of
social and fiscal fraud, the Federal GovernmenBelgium has created in recent years
several administrative bodies and consultationctires dealing with social fraud and
undeclared work, in which representatives fromedéht administrative structures affected
by social fraud come together. It has set up theiabdnformation and Investigation
Service (Service d'inspection et de recherches at®iiSociale Inlichtingen- en
Opsporingsdienst, SIRS/SIOD) to intensify and siileze the fight against social welfare
benefit fraud. This new organism is specificallidgaed to improve coordination between
the various parties involved in fraud preventiororBbver, it coordinates the actions of all
bodies with responsibility for addressing undedaveork. As part of this initiative, the
competencies of social welfare inspectors have lzdsm extended. In 2007, Belgium also
created the Federal Orientation Office (Bureau f#dé’orientation), which is steered by
an executive board comprising representatives ofakdnspectorates, the employment
agency, and diverse social security institutiohgldborates strategic plans in the field of
social fraud, which, once approved by the Minist@msuncil, serve in the design of action
programmes. Their implementation is monitored ey @tifice. It also drafts annual reports
on social fraud and on the results of inspectionshe field of human trafficking and
guides particular training initiatives on the satopic. The Office consults the General
Partner Assembly — which includes representativemmf diverse social security
institutions, social inspectorates and social gagtr- on the strategic plan and submits the
annual plans for approval.

The Inter-administrative unit for combating undeethwork in Luxembourg was set
up in 2000. It is able to mobilise over 200 offlsidfrom up to eight government
institutions if so required and has carried outuanber of unannounced inspections at
construction sites nationwide. The membership gpéttion teams varies with the Labour
and Mines Inspectorate as the driving force anddinator of this informal unit.

To facilitate greater cooperation across governmagpartments in the United
Kingdom, the ‘Grabiner Steering Group’ establish#mint Shadow Economy Teams
(JOSETs) in April 2001. These locally-based teamsgbtogether officers from the
Department for Work and Pensions (DWP), Her MajedRevenue and Customs (HMRC)
and the Employment Agency Job Centre Plus to taskiieclared work in four priority
areas of economic activity: construction and buatdservices; taxis and couriers; catering;
hotels and guest houses.

Since 1995, the Netherlands has introduced a laugeer of coordination measures
(led by the Public Prosecution Department of thenisdry of Justice) including policy
guidelines to clarify the joint interventions andogperation. This initiative was also
complemented by a 1996 agreement concluded withriebsocial agencies on information
sharing. Moreover, in 2003, a special antifraudt umas created within the labour
inspectorate to combat undeclared work. The nunabeinspectors has been growing
exponentially since then.

In France the Inter-ministerial Directorate agaitisgal Labour was established with
representatives from a number of government degatresponsible for: Justice, Labour,
Agriculture, Transport, Interior, Finance, Publidfairs, Economics, and Defense. The
Directorate’s responsibilities are to:

» define a policy for monitoring undeclared work ammhditions of compliance;

» coordinate the relevant public services chargeplorsible for monitoring;
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» organise joint training for officials in a givengien or department; and
» give judicial and methodological support for netigoof officials.

A similar coordinating scheme was established atylin 2004 (Decree No. 124)
allowing labour inspectors to intervene systeméltican actions undertaken by any
administrative authorities in relation to combatimgleclared work.

In addition to reengineering and reshaping the adtnative structure there is a
growing consensus that administrative tools, praoegiand arrangements have to be made
available to control bodies in order to facilitgtelicy implementation in the field of
undeclared work.

In more and more cases, specific data on undecisoekl are collected through the
inspection process, which are then recorded ircéinemon labour inspection registry. For
instance, the labour inspectorates in Poland atiai&nia collect information as to the type
of undeclared work discovered, the sanction impodellow up measures taken and
persons identified as undeclared workers. In Bidggrecise information on the type of
labour legislation violation is recorded, such he tecruitment of a worker without a
written contract or the failure to register an eoyphent contract with the National
Revenue Agency. Belgium has recently developednamaan platform for all four labour
inspectorates called GENESIS. It contains the tesflinspection visits, reasons for the
visits and a classification of enterprises. Thigisey is updated daily. As noted above,
Belgium also operates a registry called LIMOSA whigentralises all information on
foreign workers (independent workers, students @osted workers). Belgium also has a
data hub, which leads to different databases hglditierent authorities in the field of
labour, social security and social fraud. The Huiaga labour inspectorate likewise
maintains a register on undeclared work.

At the same time, work processes within labour éagprates are increasingly being
adapted to address the phenomenon of undeclarekl Wmpectors compare data and
information from different sources in order to umep potential situations of undeclared
work. Discrepancies in the data might trigger aisien to request more information from
the employer or to conduct an inspection visit. ldeer, information could also be based
on workers” complaints, sometimes channelled thrdhg social partners, or notifications
submitted by other authorities. Collaboration agreets or partnership agreements
concluded with other authorities or social partmaight also oblige labour inspectorates to
follow up on notified cases of undeclared work (betow, sub 2.3.1.). For instance, in
Poland- in 2008- 662 inspections were conducte@das requests from a cooperating
body. Requests were filed most frequently by cowmyployment offices (180), the police
(99), province employment offices (87) and tax atitles (76). In some cases labour
inspectors might cooperate even with non-governat@rganizations, as it is the case in
Ireland and Latvia.

The targeting and scheduling of inspections miglto abe motivated by a
programming process, for example on a sectorasbastead of gathering evidence for
particular cases. In Latvia, inspection activitaee focussed on enterprises which typically
have a high incidence of undeclared work, suchha&s donstruction sector, forestry,
manufacturing, wholesale and retail sales, andtthezgre. Moreover, inspectors target
enterprises that have not submitted a monthly teposocial security payments or income
tax to the State Revenue Service. As already neptific sectors, such as agriculture in
Spain, might be targeted during an inspection camnpalikewise, the National
Employment Rights Authority (NERA) in Ireland folle a sector-based inspection
approach, focussing on specific sectors with adiiglsk for undeclared work, especially
in the construction and the catering sectors. im¢bntext, it should also be noted that the
new European Directive 2009/52/EC imposes on men®fetes a risk assessment
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procedure that identify the sectors of activitiesvhich the employment of illegally third-
country nationals is concentrated in their teryifér

When the decision is taken to carry out an inspactiisit, it often needs to be
carefully prepared, as the situation in which cadfasndeclared work are detected can be
quite particular. In Poland for example, informatis gathered with respect to the targeted
enterprise. Investigations are carried out on theation of the targeted enterprise, its
activities, number of workers, working time, thespibility of access for third persons and
the location of entrances. If it turns out thatieyge number of people might be present on
the premises, and if there is a risk of potentigrassion, the inspection visit is carried out
by several labour inspectors with the assistancth@fPolice or Border Guards. In any
case, not less than two labour inspectors condogt given inspection. Likewise, in
Portugal, before conducting an inspection visiheotadministrative authorities might be
contacted to analyse possibilities of joint acti@nd preliminary briefings can be
scheduled.

In Poland, during the inspection visit, the inspeaetermines the number, identity
and reasons for the presence of persons on theéga®ninspectors might ask for work
documents, conduct interviews, ask for written aral information or take photographs.
Inspections might also be conducted jointly witlemig from other administrative bodies
other than police or Boarder Guards. In some caseticular guidelines or methodologies
are developed, reflecting the particularity andedént setting of inspections in the field of
undeclared work. For instance, in Lithuania, thare investigation rules for undeclared
work. The State Labour Inspectorate in Latvia addaborated an internal procedure
methodology for officials on how to conduct inspewctvisits in order to reduce undeclared
employment. Likewise, in Portugal, there are specihethods and instruments for
conducting inspections on undeclared work suchasldists.

In a group of special inspection methods and cagmsaiare applied in order to
disclose undeclared work. In a country like Portugespection campaigns take place in
the form of “lightening visits”. This is where ar¢ee number of labour inspectors converge
on construction sites or certain workplaces whieeget is thought to be a high incidence of
undeclared workers. Brief enquiries are conductét all persons who are present, and
personal identification documents are requestedkev/s” representatives are contacted to
provide information. Documents are also consultetd aseized for consultation.
Management representatives are called upon aneéstglito meet with the coordinating
inspector where the immediate results from theaospn are presented and the enterprise
is invited to remedy the defects with a certairigeeof time. Moreover, coordinated visits
might take place, in which at least one third dfdar inspectors are involved and which
are carried out in all local services at the same.tVisits are prepared with the help of
specific methodological guides and are subsequemiBluated. After the results are
obtained, the media are informed in order to pud#i¢he findings. In addition, a list of
offending enterprises is published on the webditb@ Portuguese labour inspectorate.

Undertaking inspections on undeclared work requn&sing on the phenomenon of
undeclared work in general, and on the specifitosgovhere undeclared work mostly
occurs in each country. This requirement is becgmimore and more accepted by
European countries.

Induction training for labour inspectors is provdde countries such as France, Italy,
Portugal and Hungary. In France, internships agarized for inspectors in bodies dealing
with undeclared work to provide insight into thespible complementary approaches taken
by different administration bodies involved in ccatihg undeclared work (for instance
claiming unpaid contributions by social securitgtitutions). Extensive training is also

24 Art. 13, Directive 2009/52/EC.
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given in Poland on inspection methodology for utaied work including modules on the
legal regime of foreign workers, registration ofgayees for social insurance schemes,
flexible forms of employment etc. In Italy, the mdbrm of training is on legal issues as
well as on security measures at workplace. The uabpspectorate of the Former
Yugoslav Republic of Macedonia conducts training tmw to detect persons without
employment contracts. Continuous vocational trgjirigalso offered to labour inspectors
on undeclared work. In Belgium, sector specific training is provided, addition to
general training, which also contains modules odeafared work. In Spain, training is
offered on how to carry out inspections in thedief undeclared work and in Portugal
there is a special behavioural training.

The Europearacquis communautairbas led to an increasing mobility of workers,
both undeclared and declared, speaking differamguages. This also highlights the need
to adapt recruitment criteria of labour inspectesato be able to respond to this ethnic
diversity and to conduct inspections effectivelgr ihstance, the Irish NERA has started
to recruit staff with foreign language skills. Isa has information available on its website
about the provision of administrative services andbasic employment rights in several
languages.

2.2.4 Deterrence: effective sanctions and
regularization policies

When cases of undeclared work are detected, fireemast often imposed as a way
to deter this practice. Sanctions could eitherdmiaistrative or criminal in nature.

In order to ensure an increased deterrence effeveral reforms have been enacted
in a number of countries. In France, successivsions of the Labour Code have added a
set of penalties’> which can be applied cumulatively, for violatingopisions on
undeclared work. The penalties are as follows:authtee years imprisonment (five years
if minors under 18 are involved); up to 45,000 EWRfines; or as much as a five year
prohibition from operating as an employer in thengasector. Decisions in these cases can
also be published.

Apart from these sanctions, a claim of undeclaredkwean also result in prosecution
under French criminal l&# for subjecting a person to inhumane working or s
conditions, by preying on a worker’'s vulnerability situation of dependence, or for
obtaining services from such a person for no paymen for a wage which is
disproportionate to the value of the work performidnalties in these criminal cases can
be up to five years imprisonment and up to 800BOR in fines. The legislative parallel
to cases of forced labour is clear and can be Beether European criminal statutes as
well.

However, the imposition of penalties against em@teywho use undeclared work is
controversial. In light of European experience, ctans appear to be of limited
effectiveness. In some cases, the size of the iBnaot large enough to discourage
employers. In fact, some entrepreneurs will rislpkaying undeclared workers so long as
the expected cost of being penalized is lower tthatdifference between the labour costs
of undeclared and declared workers. On the othed hiithe sanction imposed is too high,
it might have a counterproductive effect, as itldoead to an employer’s insolvency,
especially when applied to a micro or small enisgrAs a result, undeclared workers
would be out of a job, which serves neither thekews not the enterprise itself. Therefore,

# E.g. Portugal.
% Articles L.324 of the French Labour Code.
27 Articles 225-13, 14 and 15 of the Penal Code.
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it is crucial that sanctions be applied in a préipoate way with a mind to the long term
viability and success of an enterprise and its ek This would require that legislative
frameworks allow for some flexibility in this reghr

A sanction might also have limited effectivenessiassult of delayed judicial action
or enforcement by prosecuting bodies. For instahaeour inspectors in the Former
Yugoslav Republic of Macedonia had to lodge a regue initiate a misdemeanour
procedure with the court in order to impose firnBisese efforts were often frustrated as
their requests were not processed timely and thes fpronounced by the court were too
low. In order to overcome these obstacles, theslatiiin was amended in 2008 entitling
labour inspectors to impose immediate administeaiticluding the power to shut down an
undertaking in certain circumstances. The size h&f fines was increased and the
misdemeanour procedure reshaped, creating a spedglresponsible for imposing fines
outside the judicial system. These changes werglernented by education measures on
the new sanction system by labour inspectoratdadimy information materials that were
distributed to all registered enterprises.

In some countries, labour inspectors are stillresponsible for checking the validity
of documents presented by workers. This was the ftagnstance in Estonia only a short
time ago. As a result, workers who were controliéten claimed that they were just
visiting. Even if they do check, inspectors canagally only penalize in cases where the
documents are not valid but not in cases where everélo not have any documentation at
all.

Given the high costs involved in detection, somentises have decided to impose
higher penalties on employers who use undeclarattesm In Austria, for instance, the
maximum fine for failing to register employees viasreased in 2007 from 3,630 EUR to
5,000 EUR for each case of unregistered employnaet,up to two years in prison for
those who took part in the organised recruitmelaizgment and hiring out of undeclared
workers. In Slovakia, the penalty for failing togigter an employee was also raised in
January 2004 from the previous maximum of 100 SkKHo(t 3.30 EUR) for each
employee per day, to a fine up to 500,000 SKK (08,&UR) for those breaching the
obligation to register. Sanctions have been sthemgd in many other countries including
the Czech Republic, Denmark, France, Italy, thehbidgands and the UK. Despite the
relatively widespread implementation of higher ptes to deter participation, the
evidence is by no means clear-cut that it is aactffe way to reduce undeclared work.
Thus, increasing penalties does not always haventeeded impact. Furthermore, courts
have made virtually no use of these higher persatirehe possibility of imprisonment.

In most countries, criminal sanctions are applieabicluding imprisonment for
employers and the forced departure of undeclaregrami workers. For example in
Germany and France undeclared workers can alsofee¢o three years in prison or fines
for unauthorized entry into the country. Moreoveén, Switzerland and Norway
imprisonment can be as much as six months. Othartdes such as Portugal provide the
possibility of banning undeclared workers from ntéeging the country.

A more promising approach appears to be the adopfodeterrence measures
imposing administrative sanctions that target apamy’s vital economic interests. This
includes for instance stripping a business’ eligipito compete for public procurement
contracts and public tendétshe withdrawal of public subsidies and aid, or témporary
or final closure of an establishméntAnother way of sanctioning includes publicizing
(naming and shaming) companies that commit grossitidns of labour legislation. For
instance, in Portugal labour inspectors may puldighctions on their website. Also, in

2 E.g. Hungary, Portugal
2 E.g. Portugal, Former Yugoslav Republic of MacedpRrance.
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France such sanctions can be made public, inclugdingases where employers hire
workers without a work permit.

As noted above, new and more integrated approdohssnctions have resulted from
the adoption of the new EC Directive 2009/52/ECjchiprovides for different sanction
options (criminal and administrative), and enforeatrmechanisms.

Several measures have been undertaken to prongatézégion programs instead of
sanctioning. In France (1981-82), Italy, Spain @98nd Portugal, several regularization
programs have been carried out. But the resultsnated. For instance, in Spain out of a
total of 11,000 foreigners who benefitted from &1 &mnesty measure, only 8,200 held
valid permits by 1994, and information on the 3,B@Meficiaries who disappeared from
the labour market was not available. Moreover, nudsbeneficiaries of the subsequent
amnesty program in 1996 were immigrants who haal pdsticipated in earlier amnesties.
This begs the question whether administrative mhos granting short-term work
permits to migrants with amnesty in fact contribtdean increase in undeclared migrants,
and if legalization programmes are a viable altiveato intensified deterrence
approaches.

In Italy, theDocumento Unico di Regolarita Contributi{@URC) is a document to
certify the payment of social security contribusanade by construction companies. With
the DURC, employers need only make a single ceatiftn to show the company’s
compliance with its obligations to pay social sé@gumwelfare and insurance contributions.

There is growing acceptance that deterrence alaghtmot be enough, and that a
good mix between prevention and deterrence shaufdind. In addition to sanctions and
initiatives to regularize undeclared workers, coest have introduced press campaigns,
information brochures, partnership agreements d@hdrancentives as a way to try to
encourage the employment of registered workers praventative approach is applied in
order to change community attitudes towards undedlavork which often underlies the
phenomenon. For instance, the Polish labour inepset issues press material such as
leaflets concerning the prevention of illegal enyphent. It is also engaged in awareness
raising activities on the consequences of illegatiknthrough the mass media. Moreover,
training has become an important part of the ceispreventative strategy. The Polish
labour inspectorate provides training on undeclanedk to social partners and other
public authorities entrusted with the supervisiémworking conditions, the labour market
and undeclared work. In Belgium, a mix between @entgion and sanctioning is applied.
For example, a “solidarity contribution” can be imsed on an employer, which can later
be deducted from the employer’s taxes once workersegistered with the social security
authorities.

However, even though much effort is being undertalsanctioning still remains a
challenge, in particular with regard to enforcemé&ior example, enforcement can become
problematic when dealing with subcontracting chaimkere it is difficult to define the
responsible entity or person. Some enterprisestrgighage in subcontracting for the very
purpose of avoiding compliance. This has been #se en Belgium, for instance, where
subcontracting prevents actions for the recoverymjaid social security contributions
since there is no joint liability scheme. Anothéaltenge is when the enterprise “ceases”
to exist between the time the inspection is coretliend the sanction imposed.
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2.2.5 Posted workers and cross-border collaboration

The posted workers Directive 96/71/BGyhich came into force in December 1999,
seeks to prevent the free movement of serviceslaalr within the EU from causing
distortions to competition and "social dumping"eTasic principle of the Directive is that
the basic legal level of working conditions and [ragffect in a Member State should be
applicable to workers from that State, as well askers posted there from other EU
countries. Posted workers might be on the one Edhditizens, or on the other hand third
country citizens holding a work and/or residencemiefrom an EU member State.

Unfortunately, the posting of workers has been aBiudor instance in order to
circumvent the obligation to pay social securityiributions in the host country. Letter
box companies, for example, are sometimes createthé purpose of “posting” workers
and offering lower wages and social benefits coembaio those that would apply if
workers were employed as opposed to posted. Thessgaments are not considered legal
since entities such as letter box companies ddaket part in the domestic market where
they are registered. In the context of postingfed#nt forms of undeclared work might
occur which likewise constitute forms of social utda For instance, the declaration
certifying a worker’'s enrolment in a social segursicheme which is applicable to the
posting company might be falsified. It might alsappen that a worker, while working
within a posting arrangement, is still registersdumemployed in his or her country of
origin.

The current situation of posted workers, in terrhgrotection by law and collective
agreements in the areas covered by the Directiaméess greatly from one country to the
next. The concerns of countries that are net "sshaé posted workers tend to differ from
those that "receive" them. For example, attentioRartugal focuses more on the posting
of national workers to other countries than on @dstorkers in Portugal. Furthermore, the
approach taken by “recipient” countries to whichrkavs are posted is very different:
some have no specific provisions on posted worldeetand, Italy, Spain and the UK),
whereas others specifically include posted workétsin some or all provisions covering
their own nationals (Denmark, Finland, Luxemboutg Netherlands and Sweden). Still
others have specific legislation for posted workéfsistria, Belgium, France and
Germany).

Figures compiled by the EC-sponsor€dizens Firstproject indicated that in the
early to mid-1990s, very broadly speaking, thereaewaround half a million posted
workers or temporary migrants dispatched abroathby employer, but still covered by
the social insurance schemes of their home Memiage

When one looks at the sectors involved, the iniinatare that posted workers are
most commonly found in construction, public worksl@ngineering/metalworking.

More recently, a number of countries have adopteghll measures aimed at
preventing abuses arising from the posting of wiarkbrough temporary work agencies.
In Germany, for example, the law on temporary wéoskbids the posting of foreign
temporary workers in the construction sector, tse&erman collective agreement for the
sector applies to them. The European Commissiondwntly brought a case against the
German government to the ECJ, claiming that thesirements of the German law on
temporary work are discriminatory and in violatiof the right of establishment and
freedom to provide services.

* Directive 96/71/EC of the European Parliament aficthe Council of 16 December 1996
concerning the posting of workers in the framewofkthe provision of services , OJ L 018 ,
21/01/1997 P. 0001 — 0006.

3L http://citizens.eu.int
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In another country like Belgium, the current natibtegislation bans all temporary
agency work in the construction sector. Elsewhtre,use of posted temporary agency
workers is restricted in Austria, France and Patugor example, the posting of workers
to Austria is permitted only when the hiring oflgd personnel is necessary because such
workers are available by no other means. It may bésjustified for economic reasons so
long as their employment does not jeopardise wagesworking conditions of Austrian
workers.

However, the European Commission made it clearlégal provisions which might
create or uphold unjustified or disproportionatstrietions on European fundamental
liberties such as the free provision of serviceslad/an the future be subject to more severe
controls by the European Commission.

Likewise, the European Commissin has announcedra raatrictive attitude towards
legislation enacted to allow for better controltire application of the Directiv&. For
instance, some member States have introduced mesasuch as the obligation for the
posting company to keep and make available uponestgsocial documents on the
territory and in the language of the host countrythe submission of a prior declaration
accompanied with a set of documents such as aaopgrk contracts or work permits of
the posted worker. In this context, the Europeam@ssion has successfully brought a
case against Luxembourg to the European Cdluixembourg had created a duty under
law requiring posting companies to have an agesidireg in the country along with a set
of documents to allow the identification of all pexd workers (IDs, their work permits if
necessary and/or a copy of their work contract).

With a view to facilitating the enforcement of war§ conditions and the
identification of valid labour contracts betweersigal workers and their undertakings the
above-mentioned Directive provides for an obligatiof information sharing and
cooperation between the authorities entrusted witifiorcement. According to the
Directive, liaison offices have to be determinedtiy Member States. Liaising is usually
carried out by labour inspectorates or other speec control bodies. For instance, the
Polish National Labour Inspectorate serves asisoliaoffice. This includes cooperation
with other Member States such as providing inforomabn the terms of employment of
workers posted to another EU country and repomimgnfringements of labour rights of
workers posted to Poland. According to standardsogethe European Commission, a
reply has to be provided within four weeks. Theuest for information coming from
another EU Member State is usually channelled tdirdhe Chief Labour Inspectorate to
the district labour inspectorates. However, theogeaan Commission has noted in a
Communicatioff that cross-border administrative cooperation st#leded substantial
improvement and that the communication of inforamatbetween the liaison offices was
not as prompt as it should be.

In this sense, some efforts have been made tovachi®ss-national cooperation on
data sharing (e.g. the ownership of foreign bardoants), and on other matters. Notably
during the last years bilateral cooperation agredsnieave been increasingly concluded in
the context of EU Directive 96/71/EC on the postiigvorkers between, among others,
Belgium, France and Germany. Other examples aredbperation agreements concluded
between the Inspectorate of Poland and the Labwpekttorate of the Baltic States. The
substance of these cooperation agreements inclinfesmation exchange on terms of

2 Communication from the Commission: Guidance onpbsting of workers in the framework of
provision of services, COM (2006) 159 final.

3 ECJ, judgement of 19 June 2008, Case C-319/0@ahigonline on http://curia.europa.eu.

3 Communication from the Commission of 13 June 20P®sting of workers in the framework of
the provision of services: maximising its benefital potential while guaranteeing the protection of
workers. [COM (2007) 304 final].
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employment; irregularities discovered and infringeis identified during inspections;
coordination of proceedings in case of work acdstgieint coordination of investigations
to monitor compliance with the laws of both cousdrconcerned; annual meetings; and an
exchange of information on national inspection eys.

Belgium for example, agreed with France on a faachéng administrative
cooperation arrangement in 2003, which explicilsgets undeclared work, notably in the
border zones. Information is exchanged betweenabeur inspection systems with the
help of standardized forms. In 2008 alone, 94 fowese exchanged. A secretariat within
the Belgian inspectorate for social law collects thrms in order to follow up and assess
the impact of the agreement. Within this arrangdjemt inspections are performed and
there is also a cross border working group. Edanatessions and training on respective
national labour legislation are organized on thettey of either country. Good practices
on labour inspection and inspection methodologieseachanged, such as on inspections
carried out in the construction sector. Inspectigpoorts are drawn up in Belgium and in
France on the basis of mutual information. In thegBim collaboration agreement with
Poland, which was concluded in 2007, similar fesduare foreseen such as information
exchanges via SPOCs (single points of contact)rdotg to the model proposed by the
EC Directive, mutual training sessions and jointtools. A delay of four weeks was fixed
for a reply. The results and impact of the agredraemevaluated every year.

Spain has also concluded bilateral agreements hwiravide for the organisation of
visits by joint inspection teams, and which areriedrout in each other’'s country. The
agreements also provide for mutual information exgfe and training. There is for
instance joint training with inspectors from therteguese labour inspectorate as well as a
compendium of terminology to assist Spanish andtugoese inspectors to better
understand one another’s systems.

Recently, a European Network on Undeclared Work theen set up between the
governments of five Member States — Belgium, Fra@@many, Italy and Romania. The
network is coordinated by the Italian Ministry ofhour, and seeks to promote the
exchange of expertise on a wider policy agendaimgakith undeclared work. Such
cooperation could be extended to a more comprelenange of countries and also across
the full range of strategic and operational isspastjcularly data sharing.

Under the leadership of the Spanish Inspectoratédbour and Social Security and
along with EC funding, a network was created betwEaropean inspectorates called the
CIBELES project. Participating countries include s#ia, Belgium, France, Germany,
Hungary, Italy and Portugal. The aim is to builthonels for easy information exchange,
to collect knowledge in order to build a basis éooss-border enforcement and mutual
assistance and finally, to provide guidance toBhmpean Commission.

Another network which is a forum for improved cbitsation, experience and
information exchange is the Regional Alliance oé thabour Inspectorates in South-
eastern Europe, Azerbaijan and Ukraine (RALI).

A particular challenge identified by the Europeasnission is the enforcement of
administrative fines issued by the labour inspedin a cross- border context since the
enterprise to be fined is hosted by another merSletie. Procedures leading to a mutual
recognition of fines in application of Council Frawork Decision 2005/ 214/JHAare
often too time consuming, and administrative proces do not always allow for civil
action against companies established in other MerStates. Moreover, the European
Commission, with a view to guaranteeing the higlmsisible freedom of provision of

% Council Framework Decision 2005/214/JHA of 24 Ry 2005 on the application of the
principle of mutual recognition to financial pened, OJ L 76/16 ff.
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services, maintains a restrictive position withpexs to national legislation which would
facilitate stricter control of posted workers. Hostance, the EC considers having a
representative of the posting company in the hasbtty as non-compliant with European
fundamental freedoms. To respond to this particaleallenge, but also to enhance the
collaboration within the framework of the Directjwbe European Commission has created
an Expert Committee on the Posting of Workers. Thosnmittee met for the first time in
March 2009 and is intended to focus on particulablems in the field of posting of
workers such as cross-border enforcement, to lotmkan IT application for the support of
administrative cooperation, offer a platform forfommation exchange, and monitor
progress achieved in administrative cooperation.

2.3 Collaboration of labour inspectorates with othe r
bodies

During the past few years, notably in the contéxtd enlargement, the fight against
undeclared work has regained importance. Thisfisated at the policy level through the
design of strategies targeting undeclared worludiog through the creation of special
institutions as discussed above. This trend caselka in France, where specific biennial
national action plans addressing undeclared wosgpétific sectors are designed. One can
also see it in Germany, where special action progras under the leadership of the
Federal Ministry of Finance have been developeth witview to addressing undeclared
work in specific sectors which are by nature prdomeundeclared work (e.g. the
construction sector).

At the level of implementation, one of the cornengts of these policies is increased
cooperation and coordination among different nai@dministration bodies dealing with
such an issue. This sometimes requires a legakframk and/or agreements concluded at
ministerial level to link control bodies in the Ifieof undeclared work. Such agreements
are often a prerequisite for increased cooperasimee, for instance, data protection rules
prohibit labour inspectorates to voluntarily shéirglings with any other administrative
body. Similar agreements were concluded betweenQGhanan Federal Ministry of
Finance and the Ministries of Economy in the Stgtésinder”) heading the different
inspection bodies, including the labour inspectsathich sets out specific guidelines on
compulsory inter-administrative information sharingiechanisms between labour
inspectorates of the States and the Federal FSK.

In its National Action Plan on addressing undedargork (2004-05), France
provided for increased information exchange betwdlk® health insurance bodies
URSAFF, UNEDIC and the labour inspectorate to hedmbat undeclared work in the
culture and entertainment sector. In addition, thlan prepared the ground for
collaboration between the labour department heattieglabour inspectorates and the
regional directorates of culture when issuing adshiative sanctions. For example, the
regional directorate of culture may withdraw finethcsubsidies for entertainment and
cultural events or licences if it is informed ofsea of undeclared work by the labour
departments.

In many cases, the detection of undeclared worlabgur inspections gives rise to a
communication of findings to a country’s social séty bodied’. For instance, the Labour
Code of France obliges all control bodies in tieddfiof undeclared work (including labour
inspectors) to communicate inspection reports shgwin infringement to the competent
social security bodies so that they may in turmnclanpaid social security contributions

3 Commission Recommendation of 31 March 2008 on rmec#th cooperation in the context of the
posting of workers in the framework of provisionsafrvices, OJ C 85/1 ff.
3" E.g. Poland, France, Spain, Portugal.
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from the offending employer? Likewise, Belgian social law inspectors are reggito
communicate their findings to the National Office Social Security.

The exchange and communication of inspection figslimlso serves to better
understand the characteristics of undeclared wetkch could then be used to target
specific and problematic sectors and to desigreadjust policies and action plans at the
national or regional levels. For instance, in Feantabour inspectors communicate
infringement reports to the inter-ministerial delégn for combating undeclared work,
which leads to an assessment of the impact of ttehal Action Plari’ Moreover, once
a problematic sector is identified, this can atsadlto the design of sector-specific training
programmes for labour inspectors and the settirgpoforal inspection targets to improve
the effectiveness of their interventions.

The increase in coordination, collaboration andrimfation exchange is also reflected
in the composition of the coordination bodies afioral and national levels, which were
set up for to combat undeclared work. These migltude representatives from the
Ministries and other relevant control bodies. Innynacases, social partners are also
represented in these bodies. This is, for instathee case in France where the National
Commission for Combating Illlegal Work includes wer¥ and employers’
representatives.

Moreover, there is often collaboration between labdnspectorates within
employment agencies, State revenue agefties authoritie§] and the police. For
instance, the Bulgarian General Labour Inspectdnate concluded agreements with the
Employment Agency, the National Revenue Agency Hra police. These agreements
provide for information exchange between the diffgrinstitutions and the carrying out of
annual joint inspections. They also enable mutwaless to registries and databases
managed by the other agency. Information is comoaied by the General Labour
Inspectorate on a regular basis and, upon redfiredings and irregularities detected in the
course of an inspection visit are reported. Theeeadso joint bodies established by these
agreements, such as coordination and working groumpsvhich the General Labour
Inspectorate is represented and where differerecasmf undeclared work are discussed
and joint activities planned such as ad hoc cammgaand targeted inspection activities.
Collaboration with other agencies can be quitetfisli In Bulgaria, for example, a
cooperation agreement with the National Social 8gcunstitute and the National
Revenue Agency coincided with a considerable droghe unemployment rate. This
suggests that there were fewer “disguised” workengndeclared jobs — one of the main
forms of undeclared work in eastern European castr

In Poland, inspections that uncover infringemeffitsx provisions are communicated
to the Tax Authority.

In addition, there might be collaboration with berdjuards and local governments.
In Poland, the Border Guard is informed by the lakiospectorate of cases of undeclared
work carried out by foreigners. The head of thal@dministration of the province is also
informed by the district labour inspector aboutesasf undeclared or under-declared work.

Collaboration can also consist in the programmingl aarrying out of joint
inspections, notably with police forces. For ins@nthe Latvian labour inspectorate
conducts joint inspections with the State Revenerwi€ and the State Border Guard. In

3 Article L 8271-8-1, Labour Code.

39 See for instance analysis of the notificationslissimulated work in 2006, DILTI, August 2007,
on: www.travail-solidarite.gouv.fr.

“0E.g. Bulgaria, Latvia, Former Yugoslav Republidvdcedonia.

“1 E.g. Portugal, Hungary, Estonia.
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Portugal, joint inspections with other governmeiiadies are conducted. Joint evaluations
are also carried out afterwards, and solutionsdiseussed namely as regards irregular
immigrants and their possible integration into leour market. Joint labour inspections
are also performed in Poland. For instance, in 26@ish labour inspectors conducted
156 joint inspections with the Polish Border Guandl 108 with the Police.

Likewise, the Bulgarian General Inspectorate cotwljmint inspections with other
public authorities such as the National Revenue ndge Employment Agency, the
National Social Security Institute, the Nationali&® Service and Migration authorities.
Between 2007 and 2009, between 3000 and 4000 josmtections were conducted.
Among those, 18 per cent were conducted with thisoNal Police Service and Migration
Authorities and 23 per cent with the National RexeAgency. After joint inspections are
carried out, delayed wages and social securityributions are paid in many enterprises.

On a regular basis, in the context of the sangiimtedure, the public prosecution is
notified if infringements are susceptible to crimlipersecutiod?

It is not clear up to now to what extent laboumpiestorates are required to collaborate
with immigration authorities. In the countries whethe control of undeclared work is
undertaken by a specialized control body, infororaton workers found without work
permits is passed on to the immigration authoritiediich would then undertake
appropriate action. Moreover, after inspection tgjsithere might be an information
exchange with immigration authorities to double akhéhat the declarations made were
genuine (this is the case in Germany). Howevergxsdained above, this practice is
contrary to ILO Convention No. 81 since it confficlvith a labour inspector's duty to
safeguard working conditions, including for migrardrkers.

Collaboration in the field of undeclared work migmore easily reveal gaps in
legislation. Such collaboration has led the Bulgarigovernment to consider an
amendment to its labour law to combat cases ofelepe” wages.

2.3.1 Therole of the social partners

Governments recognize that social partners shoala@dbively involved in policies
addressing undeclared work since they play a fuedéahrole in this regard. Therefore, in
increasingly more countries, governments have coled tripartite or bipartite
declarations or pacts with the social partnershatrtational level addressing undeclared
work. These agreements usually follow an integragoroach, combining sector specific
inspection targets with an increased mutual inféiona exchange before and after
inspections. In most cases, these agreements begoeernments and social partners also
include awareness raising activities.

During the past few years, partnership agreemeate been concluded for specific
sectors where undeclared work has been prevalegt Belgium, Estonia, Germany,
France and Ireland). These agreements have beetluded for sectors including
construction, food and beverage, temporary workneigs, agriculture, cleaning,
transportation and logistics.

In Germany, the Federal Ministry of Finance coneliid national action pact against
undeclared work in the transport sector with theidgpartners. In this pact, the parties
agreed to raise awareness among their membershipudtic at large. They further agreed
on an information exchange between the inspec®raetrusted with monitoring
undeclared work and the social partners. They atsanged to establish a joint tripartite

“2E.g. Poland, France, Ireland.
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working group at the national level on the subjéai. its part, the inspectorate pledged to
increase controls in this sector. Similar pactsensdso concluded for the construction and
the food and beverage sector. Based on these ablimel action pacts, social partners in
the construction sector negotiated collective agexds at the regional level, committing
themselves to better collaboration and disclosoiréné competent inspectorate when they
encountered possible cases of undeclared workadititéte this work, the social partners
agreed to draft a form that would allow their mensb® more easily notify cases of
undeclared work. These forms would be channellemuitih the representative organisation
to the competent inspectorate while keeping selseepriginator of the notification.

In Belgium, tripartite (or sometimes bipartite) tparship agreements
addressing undeclared work were concluded for @msteuction sector, cleaning,
transportation and gardening sector. They involygttite collaboration between
labour inspection services, employers’ and workeggnisations. The agreed
objectives are simple and the texts are drafted pragmatic way. They include
among other things an information exchange on piadecases of undeclared work.
In addition, periodic activities are agreed upod apecial cases jointly examined.
Tripartite Working Groups are set up on the basithe agreement to elaborate
methods of information exchange and special comredhsures adapted to specific
sectors. These working groups also decide on cteared regular actions, and the
impact of the partnership agreement is regularlgleated by the group. The
groups’ activities are also supported by an infdromeand sensitization campaign.
Employers’ organisations might even be requestedal® measures against
members that commit social frau@ihe partnership agreement for the construction
sector obliges the government to conduct a spewiffober of inspections within a twelve
month period. Once these inspections are conduitted are followed up by an analysis to
be used in preparing a publicity campaign and sess the impact of the partnership
agreement. The campaign is carried out by the grapborganisation for the construction
sector. Once completed, it is evaluated by the uabospectorate. Moreover, the
agreement provides for the creation of a workingugrwith representatives from both
social partners. The partnership agreement is sutjean evaluation process, which also
includes information on the follow up made by judig and administrative bodies on
labour violations detected by the labour inspet¢oria application of the agreement.
Moreover, between the four federal labour inspetés and social partners two
partnership agreements were concluded in Belgiualirdgwith the construction sector.
There are plans to prepare more partnership agreernre Belgium. A special body, the
Partnership Commission, was created for this p@pdhe Commission is in fact
designing a model partnership agreement, integratie pillars of prevention, detection
and targeted deterrence of undeclared work.

In addition to the mentioned partnership agreemdatsour inspectors take
part in representative committee meetings on analrrasis in order to explain the
situation on social fraud. Their participation lmese meetings also allow labour
inspectorates to develop plans accordingly. A mardepth collaboration with
labour inspectors is planned for 2010 and it appehat this practice will be
extended to other economic sectors as well.

In France, under the National Action Plan to comiadeclared work, a national
bipartite partnership agreement was concluded legtwiee Ministry of Agriculture, the
Ministry of Migration, Integration and National Delepment, the Ministry of Labour,
Social Affairs and Solidarity with representativade unions in the agriculture sector. The
agreement foresees the sharing of information oasomes taken in the sector to fight
undeclared work as well as information on the penee of undeclared work. It further
allows trade unions the possibility to report osesof undeclared work for follow up by
the inspection service in addition to informatiommpaigns. Moreover, the partnership
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agreement lays the groundwork for the creation obigartite committee, including
representatives of the parties to the agreemenichwiollows up on the situation of
undeclared work in the agricultural sector. Simifrtnership agreements addressing
undeclared work were concluded for sectors sudmnaasport, temporary work agencies,
and security services.

In 2005, a cooperation agreement targeting thedsafaration of wages was signed
in Estonia between the social partners and sewgrebrnment agencies including the
labour inspectorate, the Labour Market Board, aederal social security funds. The
agreement includes the creation of an inter-orgaiois information system and several
awareness raising activities and campaigns.

Collaboration with the social partners is not, heere restricted to these formal
agreements. The social partners might be calleah lgyothe government or might take
their own initiative to take part joint informatioand awareness raising campaigns on
undeclared work. This is the case in Denmark anduBal, where a campaign against
undeclared work was conducted in the beverageestdurant sector.

Social partners might also be involved in the desifjprogrammes and activities on
undeclared work as well as in the formulation ddpection plans. In Spain, the social
partners are consulted when inspection plans aagrdrup by the National Labour
Inspection Council. In Lithuania, social partnetghe national level are involved in the
planning of measures against undeclared work throcmnsultations in the Tripartite
Council. In Belgium, as already noted, social part are represented in the General
Partner Assembly, which approves the annual reportesults achieved in the field of
social fraud and undeclared work and which is clbeduon the strategic plans on
undeclared work elaborated by the Federal Orianidfiffice.

In Ireland there is a tripartite advisory board ethplays a major role approving and
developing strategic plans and programmes addgeasialeclared work submitted by
NERA. A similar approach is taken in France, wheoeperation with social partners is
mostly sector based. In Poland, the tripartite lustferotection Council comments on the
programme and activities of the National Laboumpbtiorate. Within this exercise, the
social partners are invited to make detailed suggeson to how to focus the actions of
the National Labour Inspectorate. In Portugal, aoeartners are consulted when national,
regional or local activities are prepared.

In many countries, collaboration between laboupétsorates and social partners
takes the form of mutual information on a daily ibasn Poland, labour inspectorates
inform social partners about inspection activiteexl the results and decisions of these
inspections. Social partners also play an imposatalling function. In Latvia and Spain
for instance, the social partners provide inforomaton cases of illegal employment.
Notably in times of economic crisis, employers’ amgsations increasingly notify possible
cases of undeclared work to the labour inspecter@seemployers fear unfair competition
caused by those entrepreneurs who do not abideedawv.

2.3.2 Ad hoc campaigns

Most European countries recognize that any suadesampaign against undeclared
work has to be accompanied by a change in atténateng employers and at-risk workers.
Government bodies, in collaboration with social tpars, often undertake special
campaigns coupled with targeted inspection actisiti

For instance, the Estonian Tax and Customs Boartdaag wage notification letters
to employers in sectors where the non-declaratiowages was common. These letters
informed the employer about the low wage levelsinittheir firms and gave them an
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opportunity to remedy the situation on their owfobe any inspection was carried out. At
the same time, employees are informed about tkeofishe under-declaration of wages,
such as of the potential of losing social secusignefits. If a letter were not returned, an
inspection would be carried out. As a result ofsthivo-pronged approach, officials
observed an improvement in tax reporting in 56 %heftargeted enterprises.

In Bulgaria, two employers’ organizations and medé@resentatives launched a
campaign called “Into the Light”, supported by ttnade unions. For this campaign, a
special website was set up to allow the reportihgases of undeclared work and related
labour law violations. The site also includes dethinformation on undeclared work. This
information is then passed along to the Bulgargmolir inspectorate for the necessary
follow up.

In Germany, within the pact on combating undeclavedk in the construction sector,
an information campaign was agreed upon, whichuthed the setting up of temporary
inspection control centres on a number of largestantion sites. Special monitoring
campaigns were also conducted in the transpomisect

Taking into account the increasing mobility anccglation of workers and services
across European borders, a number of ad hoc cangpaigvering joint inspection
activities are being carried out in a cross-bordanner, most notably in border zones. For
instance, on a regular basis, labour inspectomitdsixembourg invite German control
bodies (labour inspectorate and FKS) to perforrmtjatross-border inspections of
construction sites where workers are posted. Siroitzss-border inspection campaigns are
conducted between France and Belgium. These iuditare being introduced in other
countries as well.

Migration, trafficking and labour
inspection

Labour migration issues

The ILO estimates that 95 to 100 million of theatd®00 million people living outside
their countries of birth or citizenship are econcatly active and engaged in the world of
work. In a good number of European countries, trei§n born proportion of the work
force is ten percent or more.

In an opinion survey undertaken in the EU, peopdgenfound to associate migrant
workers very closely with the phenomenon of undecawork. Migrants are often
perceived as exploitable and expendable, a sodircieeap, docile and flexible labour, apt
for the 3-D -- dirty, dangerous and degrading--sjofationals are unavailable for and/or
unwilling to take. The lack of adequate legal petith and/or inadequate enforcement
makes migrant workers attractive in certain emplegtrcircumstances because they can
be underpaid, provided with little or no workplesafety and health protections, hired and
dismissed on a moment’'s notice, and union orgagizian be impossible. The current
global crisis appears to accentuate risks for gorevorkers. Migrants are more susceptible
to being paid less than prevailing wages and tplaeed in situations where basic safety
and health protections are ignored.

As noted above, estimates suggest that in Eurofgrants in irregular situations
number between 2.8 and 6 million, representing eetwll per cent and 23 per cent of
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total migrants?®However, the presence of migrants in irregularagims appears to have
been tolerated by authorities in some cases. Aenralesof legal recognition may be
correlated with heightened exploitability and loeercost of migrant labour, a situation
perceived to allow some only marginally competitieeonomic activity to remain in
business.

The legal and economic vulnerability of foreign kens makes them susceptible to
serving as vectors to undermine respect for anore@ment oflecent worlconditions and
standards in national labour markets. National ldesiot necessarily guarantee equality
of treatment and non-discrimination for non-citigen the work force.

Increasing labour mobility and the visibly incredqmesence of foreign workers in
work forces (both internal and third country migsgnin Europe have served to make
much more central the challenges for labour in$pedb address the distinct specificities
enforcement of labour standards for migrant workers

Upholding labour standards for migrant workers en¢s distinct challenges that
require particular attention and specific approach®oth the types of jobs and the
treatment of migrant workers are often distinctnirthat for national workers. Several
main concerns can be identified.

Firstly, the perceived vulnerability and lack ofmiitiarity of migrant workers —
particularly those in irregular status in host doi@s—is often associated with their
employment in substandard conditions and in agtiMibcations or workplaces where
standards and-or their enforcement are weak orengtent.

Secondly, precisely because of foreign, immigramd aometimes ethnic minority
status, migrants often have lesser or little knogteof legal standards, do not adequately
understand the host country language(s), and mag litle formal training or education.
As well, migrant workers are often poorly or notafitorganized into representative trade
union organizations that would provide collectivggort for their protection and defend
them in cases of abuse.

Thirdly, a predominance of informal, irregular amdlindocumented employment
agreements leaves many migrant workers with l@gtleno basis for upholding claims to
wages or payment. This is often compounded by feoginit differences in conditions and
pay rates promised at recruitment and those impoped arrival at employment sites in
destination countries. Sometimes bogus employmentracts are issued at the stage of
recruitment and then substituted for contracts s favourable conditions at the final
employment stage. Related issues include unpaidioes excessive working time, lack
of breaks and/or rest days, and others.

Fourthly, inspectors themselves report about diffies to ensure compliance along
sub-contracting chains. In economic sectors in isigb-contracting is common, such as
construction or cleaning, small enterprises clossvrd frequently only to open up
elsewhere. As noted above, some European couhtmies enacted laws on joint liability
but these need to be enforced effectively.

Fifthly, inspectors need clear guidelines to asdbssextent of abuse within an
employment relationship with a view to initiating@opriate action. A not uncommon
abuse is outright non-payment of earnings. Migrant@regular status are particularly

43 Clandestino Undocumented Migration: Counting thecalntable. Date and Trends Across
Europe. Research project funded by the Europeann@ssion, DG RTD, FP6, 2007-2009. For
more information, visit_http://clandestino.eliamg@p(country reports and research briefs), and
http://irregular-migration.hwwi.net{database)
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vulnerable. Reports are not infrequent of unscrapgiemployers hiring migrants and then
discretely denouncing their own workers to immigmatenforcement authorities just
before payday to prompt arrest and deportationrbefmrkers can collect their earnings.
In a number of cases, non-payment of wages omlll@gge deductions are combined with
other coercive measures, such as threats of vielgrsychological abuse, restriction of the
freedom of movement or retention of identity docatse Migrants, in particular irregular
migrants, can thus end up in a situation of forled#dur from which they find it difficult to
escape. Labour inspectors have a key role to plégcilitate access to assistance for those
workers and to collaborate with criminal justicethasities to adequately enforce
sanctions.

A rising challenge to effective labour inspectiom an increasingly widespread
imposition of measures that compel labour inspedimiconduct immigration enforcement
activity as part of their workplace inspection agg@nThis presents a particular challenge
to effective enforcement of labour standards asewitably has the effect of intimidating
migrant workers — especially those most vulnerdblebuse precisely because of their
precarious legal status — from exposing or regjstibusive conditions. This practice
collapses necessary distinctions between univensi@rcement of labour standards and
targeted policing functions for non-labour law reest As mentioned earlier, it is not
consistent with the general principles of ILO Camen 81 on labour inspection. This
practice also imposes law enforcement responsgasilitor which labour inspectors are
neither competent nor trained, and it ultimatelivels an important portion of immigrant
labour further into non-regulated and clandestimpleyment situations.

Trafficking issues

Until recently, the spotlight throughout Europe Ie®n on forced labour involving
undocumented workers or those who have not migratedugh regular channels.
However, trafficking for labour exploitation, inding forced labour, is now moving up
the agenda of policy-makers as more evidence oéxistence comes to light. It is the
predominant form of trafficking in Russia, and pblsin some European countri&s.

While most victims identified by authorities are mven trafficked for sexual
exploitation, the number of identified cases inuwodyv men trafficked for labour
exploitation is growing. For example, in 2004 Ukws identified cases of trafficking for
sexual exploitation were more than double thosddbour exploitation. In 2007 the gap
between the two categories had almost disappearkthdahe first six months of 2008, the
number of labour exploitation cases exceeded thbsexual exploitatiof’

The principle means of coercion linked to this kiofdlabour exploitation include
withholding of salaries, the obligation to perfotasks against a worker’s will, threats of
violence or denunciation to the authorities andfisoation of travel or personal identity
documents. These latter tactics suggest that untdemied migrants are even more
vulnerable to exploitation given their potentiatlguble irregularity with regard to labour
and immigration law.

In a recent decision out of the OSCE, the MinialefCouncil underlined that
“measures to address trafficking for labour explidn should be formulated with and
encourage greater participation of labour actorgluding workers and employers

* |ILO. Forced labour: Facts and figures. The costaxrcion: Regional Perspectives. May 2009,
http://www.ilo.org/wcmsp5/groups/public/---dgre peet-
dcomm/documents/publication/wecms_106245. pdf
45 1

Ibid.
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organizations, labour administrators and inspetfSr§he Council further urged countries
to provide training to labour inspectors on theigsand ensure that adequate resources are
made available to carry out their work.

Most countries have focussed on confronting forkedsbur and trafficking through
the criminal law with a tendency to overlook thduable and complementary role of
labour inspectors. Yet, a country’s labour law paovide a useful entry point to combat
such practices. Enforcement of labour law throutpéctions as well as the labour courts
can be an additional strategy that allows for omies and approaches to these problems as
an alternative to penal sanctions. Labour inspsdtoparticular are well placed to provide
early warnings before instances of forced laboud #&mafficking become entrenched
practices of abuse. Inspectors also enjoy easiegsacto workplaces than police and
prosecutors while still performing an important ritoring function for possible judicial
action. Inspectors further benefit from having eras conciliator, which allows them to
carry out a range of “soft” measures from preveantimd advisory services to broader
awareness raising campaidns.

4.  Concluding remarks

Undeclared work is a complex phenomenon and eachpEan country has taken
different approaches to prevent and eliminate @ws®en practises.

There is not global solution that fits all the aifions. In this sense, one could argue
that there is a need to take national and inteynati action in line with the different
approaches mentioned above. This approach hasHirtheygroup of experts meeting in
Budapest to elaborate a set of national guideliteed should be considered when
establishing national plans and programs on the gbllabour inspection and undeclared
work. The following are the guidelines:

¢ Decision No. 8/07, http://www.osce.org/documentsf2007/12/28630 en.pdf
“"http://www.ilo.org/wcmsp5/groups/public/---ed _nokra/
declaration/documents/publication/wcms_097835.pdf
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Guidelines for improving the ability of labour inspectorates
to address undeclared work in Europe

Introduction

1.

These guidelines are intended to complement thergipcussed the group of experts
in Budapest. They closely follow the thematic ageafithe workshop and are not so much
an exhaustive list of recommendations as key elésrfenlabour inspectorates to consider
when approaching the topic of undeclared work. @ these guidelines a final list.
Instead they are an attempt to reformulate maniiefssues raised during the workshop in
a more practical and action-oriented manner. Thewmain open for feedback and
refinement.

A common definition on undeclared work. Is it necesary?

* Not every country has a legal definition of undemthwork and it is not clear that
such a definition necessarily improves a laboupécsorate’s efforts in deterring this
practice. The risk of a common definition is thatiay be reductionist (i.e. limited to
illegal work and social fraud) obscuring the sigr@ht differences between categories
of undeclared workers from one country to the n8xich a definition might also be
linked too closely with the concept of illegalitwhich is a broader concept than that
of undeclared work. However, it is important from aperational point of view to
have clarity on the meaning of undeclared work fWwbein law or at an internal
administrative level). This clarity will assist lalr inspectors in detecting undeclared
work, especially in situations of ambiguity, whidh a significant obstacle to
monitoring this phenomenon.

* There is a great diversity of situations relatedrideclared work. To take all of these
different factors into account when carrying outi@pection, inspectors need to have
clear targets, coherent standards for legal indé¢aion, and well-defined instructions
depending on the type of undeclared work encoudtefituations of human
trafficking, for example, do not entail the samgpection approach as those related to
undeclared but documented workers.

e Issues relating to migrant labour should be integtain any definition or
consideration of undeclared work. Undocumented amigworkers are a particularly
vulnerable category of workers who often end upmaeclared situations. Labour
inspectors should consult with migration authositim guarantee the legitimate
protection of migrant workers’ rights — even irusitions of illegal work.

» The central inspection authority has a lead rolpl&y in defining undeclared work.
This is key for producing guidance on how inspextehould target and detect
undeclared work as well as setting standards @&l limterpretation in the course of an
inspection visit.

While a definition of undeclared work is not indigmsable, technical guidance for
inspectors at the national level is needed (throutjie central authority) to identify
and address instances of undeclared work. Stratqganning and programming by
labour inspectorates on the needs and objectives thckling undeclared work
should be done on a periodic basis in consultatiaith other relevant authorities
and with the social partners.
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2. Effective responses by national labour inspectorageto undeclared work

* In general, labour inspection activities shouldu®on obtaining results and achieving
practical changes in the world of work. A main tobinspectorates is to have a clear
strategy in the programming, planning and evalumagbtheir activities. Undeclared
work has been identified as an issue of specialcewnin Europe. Therefore,
inspectorates need to develop overall strategiesdtivess it. Special campaigns or
targeted activities can contribute to the geneffarteagainst this phenomenon, and
the use of pilot projects or campaigns can help itesovative approaches or new
ideas. But since undeclared work is a longstandimd) deeply entrenched challenge,
such activities should be undertaken in the coré&@dn overall strategy or program
on undeclared work. In this respect, it is higldggmmended that any strategy use a
combination of approaches to undeclared work thetludes information and
awareness raising, prevention and deterrence {saskt

* To increase the effectiveness and impact of arecigm plan on undeclared work,
methodologies for measuring and evaluating reghitaild be developed (e.g. score
boards). This approach will ensure that the actiomdertaken deliver on the results
planned. It will also improve transparency and ldigh milestones as a basis for
future planning.

* As a starting point, consideration should be git@setting up registries and systems
of data collection at national and internationakls. Special care should be given to
ensure that the levels of confidentiality assigmnedhis data does not impede the
sharing of information between relevant governmagéncies. Neither should it
prevent the legitimate publication of the identifyenterprises who abuse undeclared
work. Such publicity can have a valuable functiordiscouraging such practices and
alerting workers. New ways of using collected datd the media should be explored.

* Moreover, improving the sharing of data on undedawork with other relevant
Ministries and public authorities should be a ptyorfor labour inspectorates.
Exchanging information improves efficiency and ameges collaboration, giving
various government institutions a better overatitysie of undeclared work in the
country and an improved ability to tailor their pegses. Even more than sharing
information, carrying out joint inspection Vvisitstrengthens coordination and
knowledge sharing between the different inspechiodies and can be an important
component of a national strategy on undeclared work

* There is a general lack of training for labour exdprs on the issue of undeclared
work, which should be incorporated into inspeciteadining programs.

» Inspection visits should consider all aspects eeldab undeclared work and not solely
the undeclared status of the worker. For examphenva situation of undeclared work
is detected, inspectors should make sure that tbhekews benefits (and any
outstanding remuneration) are paid. Inspectors Idhalso control the safety and
health conditions of the workplace and impose fimesases of non-compliance.
Moreover, when different inspectorates are resjmsior technical and social
inspections, they should coordinate their visitsetsure that all aspects of labour
inspection are covered. In cases of undeclared ,viwosbectors should be concerned
with monitoring overall conditions of work and nainly problems with the
employment relationship.

At the national level, the central inspection authty should study and plan specific
activities in sectors where there is a known or pasted prevalence of undeclared
work. Inspection visits and other actions related tindeclared work should be
carried out in cooperation with relevant Ministrieand government authorities.
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3.

Beyond joint inspections, this may include establisgy programmes for mutual
training on undeclared work, information exchangend sanction coordination.
Some score board method should be established toitmoand measure the impact
of yearly inspection plans on combating undeclaredrk.

With regard to the professional development of lalbdnspectors, national training
plans should include specific modules dealing witindeclared work and related
topics such as migration and human trafficking. The courses should also include
sensitization training to prepare inspectors to dew@th undeclared workers who
may be in abusive employment situations and whoklate language skKills,
knowledge or representation to effectively defehdit own interests.

Cooperation between labour inspectorates and workst and employers’ organizations

Inspection plans and programs dealing with undedlavork should be crafted at the
national level, and if possible at the branch Ieiretlose consultation with the social
partners. Agreement on the appropriate methodspagms, complaints mechanisms
and other actions for tackling undeclared shoulddreed in advance.

Workers’ and employers’ organizations should engaggularly with labour
inspection authorities as part of their own adgton undeclared work towards
discouraging social dumping and protecting workeights regardless of their legal
status in the country. Cooperation between goventsnevorkers and employers on
the issue of undeclared work should be encourageass all levels of a country’s
industrial relations system.

Efforts should also be made to encourage collalordtetween undeclared workers
themselves and inspection authorities (e.g. a gteed period of residence for
undocumented migrant workers who report situatiohsundocumented work to
inspectors).

Workers, employers and their organisations should tonsulted in the preparation
and implementation of a labour inspectorate’s pedio plan on undeclared work.
Moreover, such consultations should consider estslhing protective measures for
undeclared workers (particularly migrant or traffked workers) in coordination
with other government authorities concerned.

4. Sanctioning for deterrence

Even where there are preventive measures in piaspectorates should still have
recourse to effective and dissuasive sanctions eterdundeclared work. In this
respect, fines should be proportional to the irfomcand there should be summary
procedures to enforce the fines without unnecesizlays.

Innovative approaches to sanctioning such as th&sity contribution’ in Belgium
or the requirement that offending employers attegghsitization training on
undeclared work could also be considered as conguitary to traditional sanctions.

Education and advisory programs for the socialngast and public at large should
also be considered as part of the labour inspaewraverall response to undeclared
work and as a component of awareness raising aveption activities.

Sanctions should be reinforced in two ways: (1)asishing new types of fines that
encourage and improve compliance and that are imeggd with other strategies for
combating undeclared work (e.g. training or awaresseraising in cases of non-

34



compliance); and (2) increasing the amount and dissiveness of fines while
improving the speed of enforcement, especially iavg cases of undeclared work.

5.  Common approaches to undeclared work: cross-bordesind EU-level action

* National action against undeclared work is on W& mot enough, especially given its
often cross-border nature (e.g. migrant labourtgqubsvorkers). Complementary
action should be taken at the international levafting with knowledge sharing
through shared databases, common registries asdn®e cases joint cross-border
inspections between national inspectorates, p#atiginear the borders zones.

» Together, countries should make an effort to syomiaie information systems and to
foster understanding on the different national étipn systems and regulations on
undeclared work. Joint training, activities andas®iments should be considered as a
way to build professional networks among inspectamsl improve understanding
between the national inspectorates.

» Consideration should be given to developing a doatdd sanction system at the
regional level, particularly with respect to cramsder enforcement. To this end, a
study should be undertaken on the challenges @tt@fely executing sanctions across
national boundaries as a starting point to fornmdginternational guidelines.

Beyond bilateral labour inspection agreements, argarehensive regional strategy
should be proposed and implemented at the EU leielimprove coordination

between labour inspectorates on undeclared work.tdaollection, training and

sanctions should all be considered as part of arexll strategy to strengthen
national action and to achieve the objectives ofetfcuropean Commission in
tackling undeclared work.

6. ILO action

The ILO is working with inspection authorities frdBuropean countries and with the
European Commission to facilitate the design ofomail and international policies on
undeclared work in accordance with ILO standarakdrawing on these guidelines.
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Annex 1

Prevalence of undeclared work and annual earnings i

n the EU

Country

% engaged in
undeclared work in

Average total number
of hours of undeclared

Average annual
undeclared income per

Average annual
undeclared income per

last 12 months work in last 12 months person (€) undeclared worker (€)
Continental Europe
AT % 113 19 1,875
BE 6% 158 140 3.496
DE 3% 95 28 1,381
FR 6% 167 111 3,685
IE 4% 253 60 2,013
LU 5% 187 210 6,998
NL 13% 100 85 1.210
UK 2% 81 138 2,308
East-Central Europe
BG 5% 649 240 4,802
CZ % 157 88 1,252
EE 11% 182 305 2,772
HU % 296 87 1,244
LT % 347 369 5,275
LV 15% 390 602 4,015
PL 5% 359 84 1,686
RO 4% 266 449 11,234
b | 5% 97 45 752
SK 6% 198 112 2,245
Nordic countries
DK 18% 08 254 1,410
FI 4% 51 48 1,211
SE 10% 78 105 1,055
Southern Europe
CY 1% 218 226 3.764
EL 4% 376 34 1,140
ES 3% 276 37 1,827
IT 3% 550 97 2,427
MT 2% 363 121 2,437
PT 3% 320 329 2,530
EU27 5% 199 164 3,294

Source: Eurobarometer survey on undeclared work in the EU, 2007
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Annex 2

Type of undeclared work in the EU, by country and ¢

ountry group

Country

Percentage of undeclared work that comprises:

Waged jobs for

Self-employment for

Self-employment for

Other/do not

companies or friends, family and other private persons know/refusal
businesses neighbours or households

Continental Europe
AT 14 58 16 12
BE 24 57 17 2
DE 21 59 13 7
FR 13 70 12 5
IE 15 48 23 14
LU 7 72 16 5
NL 18 62 15 5
UK 28 56 11 5
East-Central Europe
BG 50 22 28 -
CZ 23 66 3
EE 20 41 35 4
HU 33 39 24 4
LT 15 43 42 -
LV 18 41 32 9
PL 26 32 31 11
RO 12 57 19 12
S1 15 66 13 6
SK 16 53 28 3
Nordic countries
DK 16 68 13 3
FI 9 89 2 -
SE 14 68 16 2
Southern Europe
CY - 55 45 -
EL 27 41 32 -
ES 29 41 30 -
IT 13 41 44 2
MT 77 0 9 14
PT 35 33 26 6
EU27 20 55 20 5

Source: Eurobarometer survey, 'Undeclared work in the EU”, 2007
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Annex 3

Incidence of undeclared work in EU 27,
by sector and country group (in %)

% of undeclared work in: Continental East-Central Nordic Southern EU27
Europe Europe countries Europe

Household services 23 7 11 30 19
Construction 16 19 27 3 16
Personal services 11 7 4 10 9
Hotels and restaurants 9 2 4 17 8
Repair services 7 5 4 9 7
Industry 1 5 7 13 5
Agriculture 2 9 2 3 4
Transport 2 4 11 2 3
Retail 2 6 1 1 3
Other 17 15 20 7 15
Refusal/don’t know 9 22 9 7 12
Total 100 100 100 100 100

Source: Eurobarometer survey on undeclared work in the EU, 2007
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Annex 4

Questionnaire: Labour inspection and Undeclared wor k

1. LEGAL DEFINITION: Does your national legislation filee the concept of undeclared work?
If so, how is it defined?

2. APPLICABLE LEGISLATION. Please indicate the maing# that apply in relation to

undeclared
3. Please provide some basic data on undeclared wagdir country
4. MEASURES TO DETER UNDECLARED WORK: Please providem® examples of how

undeclared work is prevented and/or sanctionedmtbur labour administration system.
5. LABOUR INSPECTION AND UNDECLARED WORK
5.1 Figured®

5.1.1 Overall, how many labour inspection visits and @i (sanctions etc.) are
carried out each year?

5.1.2 Of these, how many visits and actions specificidlgeting undeclared work
are carried out each year?

5.1.3 In the last three years, has there been an incafasedeclared work in your
country? If so, please provide data showing thigypgssion.

5.2 Is there an official labour administration/labonspection policy related to undeclared
work in your country? If yes, please describe i8mtharacteristics and objectives.

5.3 Does your country’s labour inspectorate have abkalaegistries or other collected
information on undeclared work? What informatiomisluded? How is it used by labour
inspectors, in particular for preparing visits?

5.4 How is the issue of undeclared work incorporated the labour inspectorate’s plan or
program? Are there any consultations with the $qmaatners in this process? If so, at
what level?

5.5 Is there a specialized inspection body/unit/sectiealing with undeclared work? If so,
please describe its function and number of staff.

5.6 Are there any specific training programs for ingpex on undeclared work? For civil
servants in general? Please briefly describe

5.7 Integrating the issue of undeclared work in insipectisits.

“8 Where possible, please provide data segregateceigeg. Also, distinguish between legal residenth wi
residency permit (EU or national) and non-regutatizesidents. Please also provide forced labofiicking

figures where such statistics exist

39



5.8

5.9

5.7.1 Are there any special inspection methods for ingatihg undeclared work?
5.7.2 Is there any collaboration with other authoritieagencies?

5.7.3 Labour inspection sanctions for undeclared work

5.7.4 s there any special sanctions procedure to dehlumdeclared work?

5.7.5 Are there any special sanctions for undeclared wankluding different
penalty amounts)?

5.7.6 Does the law provide any special procedures iningéhor civil law to deal
with undeclared work?

Is there any evaluation method of the measuretairegfor inspecting undeclared work?
If so please describe.

Have inspectors raised any problems in relation ntonitoring and sanctioning
undeclared work? If so, what are they, and whatsones have been taken in response?

ADMINISTRATIVE MEASURES

6.1

6.2

6.3

Do you have any experience in collaboratindotiowing up with other administrative
bodies (such as migration authorities, employmey@naies, tax authorities etc.) after
instances of undeclared work are discovered dunsyection visits? Please describe.
Are there cross-border cooperation agreemetitddoration between Ilabour
inspectorates/inspection bodies in different caaatin the field of undeclared work? If
so, please elaborate on the content/subjects ahvere

Are there experiences of collaboration with #dwcial partners on the subject of
undeclared work? Please describe.

CRISIS AND UNDECLARED WORK

7.1

7.2

7.3

Is there any evidence that the impact of the ctiregonomic downturn, namely
increased unemployment in the formal sector, héisd@n increase in undeclared work?

If yes, are there any new tendencies in the patémandeclared work? For example,

registered self-employed persons doing a greatgoption of business "off the books",

greater use of "envelope wages", or an increasedbyisegistered enterprises of workers
declared as unemployed and receiving unemploymemfiis?

Has your government recently adopted any measuléessing these new patterns of
undeclared or "precarious" work?
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Annex 5

8.00 - 8.30
8.30 — 8.45
8.45-10.45
10.45-11.00
11.00 - 13.00
13.00 — 14.30
14.30 - 16.00
16.00 — 16.15
16.15 - 18.00

Budapest Meeting

Thursday, 29 October 2009
Registration and administrative arrangements
Welcome and introductory remarks:

Mark Levin, Director, SRO Budapest
Giuseppe Casale, Director, LAB/ADMIN

Session 1: The different forms of undeclared work in Europe and
the role of labour inspection

Chair and introductory remarks:
René Robert, LAB/ADMIN
Country presentations
Discussion

Coffee break

Session 2: Labour inspection strategies to detect forms of
undeclared work: preventive and collaborative approaches

Chair and introductory remarks:
Maria-Luz Vega, LAB/ADMIN
Country presentations
Discussion

Lunch break

Session 3: Actions to address undeclared work: Labour inspection
approaches for promoting compliance — striking a balance between
prevention and sanctions

Chair and introductory remarks:
Carmen Bueno, CTA, SRO Budapest
Country presentations

Discussion

Coffee break

Session 4: Labour inspection and posted workers: challenges and
solutions

Chair and introductory remarks:
Nadine Fischer, LAB/ADMIN

Country presentations
Discussion
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Evening

8.30 - 10.30

10.30 - 11.00
11.00 - 13.00
13.00 — 14.30
14.30 — 15.30

Dinner
Friday, 30 October 2009

Session 5: Collaboration between labour inspectorates and other
agencies (national and international) to address undeclared work:
the extent and limits of collaboration

Introductory remarks and chair:

Maria-Luz Vega, LAB/ADMIN

Country presentations

Discussion

Coffee break

Session 6: Joint strategies to address undeclared work: possible
synergies with the social partners

Country presentations

Discussion

Introductory remarks and chairs:

Patrick Taran (Migrant) and Beate Andree (Declaration)
Country presentations

Discussion

Lunch break

Session 7: Wrap up and closing remarks
Marc Levin, Director, SRO Budapest
Giuseppe Casale, Director LAB/ADMIN
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Annex 6

List of Experts

Country Names Titles
. General Advisor at Inspection for Well-being at \WdBelgian
Belgium VAN DAMME Karel Federal Public Service Employment Work and Socialdgue
Seconded National Expert,
Belgium PANKER Maria European Commission,
DG Employment, Social Affairs and Equal Opportiasti
Belgium BECK Ludo General Ac_zlwso_r, Federal Public Service Employnwmk and
Social Dialogue Labour Inspectorate Social Laws
Bulgaria ATANASOVA Veselina Head of Unit, International Project and Pr_ogramhjeﬂ,
General Labour Inspectorate Executive Agency
Bulgaria DIMITROVA Irena General Labour Inspecte&xecutive Agency, Head of Unit
. Professor of Public Policy,
England WILLIAMS Colin C. School of Management, University of Sheffield
Estonia LIND Annely Chief Lawyer, Estonian Labouspectorate
. Direction Générale du Travail - Adjoint au DGT, eZllu
France BESSIERE Jean service de l'animation territoriale de la politiophe travail,
Ministere de I'emploi, de la Cohésion sociale etodyiement
France CRISTOEORETT! Jean Dani 3|Z)|recteur des Etudes, Instltgt National qlu Trawdd 'Emploi
et de la Formation Professionnelle
p . Special Adviser (International), Hungarian Labour
Hungary GADOR Janos Inspectorate (OMMF)
< : Special Adviser (International), Hungarian Labour
Hungary DUDAS Katalin Inspectorate (OMME)
Ireland DEERING, Gerard Director, National Employm®&ights Authority
Latvia JONIKANE Inga Deputy Head of the Legal UrState Labour Inspectorate
Lithuania MACIULAITIS Vilius Deputy Chief of Stateabour Inspectorate
Macedonia JOVANOVSKI Goran Director, State Labawsgectorate
Poland JAWORSKI Robert Chief Labour Inspectoratatidhal Labour Inspectorate
Poland LESNIEWSKI Jaroslaw Director of Legality®fnployment Department
. Head of Department for Inspection Activities Sugpor
Portugal PINTADO NUNES Joaquim ACT - Autoridade Para as Condic6es do Trabalho
) Sub-Director general para la Inspeccién en matkria
Spain ALIA RAMOS Manuel Seguridad Social, Economia Irregular e Inmigracion
Direccion General de la Inspeccion de Trabajo yuidgd
Spain ARAGON BOMBIN Raimundg  Director General, laspion de Trabajo y Seguridad Social
. . i A Consejera de Trabajo e Inmigracion ante OIT
Spain Marta Rodriguez-Tarduchy Diez Ministerio de Trabajo e Inmigracion de Espafia
SRO- .
BUDAPEST LEVIN Mark Director, SRO-Budapest
SRO-
BUDAPEST BUENO Carmen CTA
SRO- . .
BUDAPEST KNOWLES Anne Senior Specialist, ACT/EMP
SRO- : -
BUDAPEST SHEKERDJIEVA Svetla Senior Specialist, ACTRAV
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ILO-GENEVA CASALE Giuseppe Director, LAB/ADMIN
ILO-GENEVA VEGA Maria-Luz LAB/ADMIN
ILO-GENEVA FISCHER Nadine LAB/ADMIN
ILO-GENEVA ROBERT René LAB/ADMIN
ILO-GENEVA ANDREES Beate DECLARATION
ILO-GENEVA TARAN Patrick MIGRANT
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