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Chapter 1 — Variationsin flexibility and security

Chapter 1 - Variationsin flexibility and security

1.1. Introduction
In January 1999, long-standing debates on how to reform the Dutch labour market in

light of pressures towards flexibilisation culminated in the Law on Flexibility and Security
(F&SLaw). According to the explanatory memorandum to the F&S Law, pressures were
visble from the 1980s onwards on both the supply- and demand side of the labour
market. The demand side showed a deegpening of international competition, shorter life
cycles of products, and technological developments. On the supply side, the composition
of the labour force underwent changes and workers increasingly wished to combine ther
work and their privete life in a flexible manner. These pressures resulted in a growing
differentiation and flexibilisation of working hours, remuneration, loceation of
employment, and employment contracts (MvT 1997Db).

The Dutch F&S law was considered unique from an internationd perspective, as
it was aclear attempt to combine flexibility with security in the labour market. It was also
an innovaive agoproach to the regulation of temporary agency work, a type of
employment with a long tradition in the Netherlands (Sorrie 2002). The security for
employees with open-ended * contracts was reduced somewha while security for
temporary agency workers or on-cal workers was increased. Because of its attempt to
smultaneoudly and in an integrated manner increase both flexibility and security, this
piece of legidation can be regaded a flexicurity policy. A flexicurity policy is
characterized by a drategy to enhance, smultaneoudy and in a ddiberate way, the
flexibility of organizations, labour markets and labour relaions on the one hand, and
employment and socid security on the other (Wilthagen and Tros 2004). In line with the
Dutch corporatigt tradition, the F&S lawv contains many provisons that are 3/ 4 -
mandatory. This means tha employers organisations and trade unions ae free to
negotiate deviating provisions in their collective labour agreements (CLAs)?. When

wanting to understand how employers and workers have changed their behaviour in

11 use the terms open-ended and permanent contracts interchangeably although | prefer the term open-
ended as contracts that are termed ‘permanent’ are in fact not negotiated for ever. When referring to
employees | sometimes use the term permanent because permanent employees sounds better than ‘open-
ended employees.

2 Thisis different from semi-mandatory law whereby deviation from the law is possible within an
employment contract. In the Netherlands there is even a third type: 5/8 mandatory which means that
deviation from law is possible in an agreement with aworks council.
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response to the F& S Law, the level at which CLAS are negotiated is the most appropriate
one; in the Netherlands thisis the sector-level (Van Klaveren and K. Tijdens (eds.) 2008).

After the introduction of the F&S Law, the Ministry of Socid Affars and
Employment commissioned an evauation study to assess its impact (Van den Toren,
Evers et d. 2002). One of the man conclusions of this report was tha due to the
economic boom in the early 2000s and the concomitant scarcity of labour, employers
could not take advantage of the full range of flexibility options enabled by the law. The
authors expected that in a period of economic decline, the use of the law's provisions
would increase. The idea arose to cary out the same study in a period of economic
downturn, which led to a research proposd and a subsidy for the current project from
the Dutch Organisation for Scientific Research NWO (Nedglande Organistie var
Wetenschappelijk Onderzoek) in 2004°. Two magjor differences between this project and the
2002 evduaion study is firgly the incorporation of a theoreticd perspective linking
empirical outcomes to the theoreticd literature in law, sociology and economics on
ingitutions and behaviour. The project st out to gan more knowledge of how
ingtitutions are changed and how they interact with behaviour regarding temporary
employment. A second difference is the incluson of alonger-term perspective: i.e. from
the early 1990s to 2006/ 2007. The evduation study was rather a sngpshot of the state of
affairsin 2001.

This project into the developments after the implementation of the F&SLaw in
1999 is an interesting case study for two reasons. Firgt of dl, the Netherlands provides a
‘quasi-experiment’ to andyse the outcome of an attempt to combine flexibility in security
in the labour market. The introduction of the law congtitutes a quasi-experiment because
it enables a comparison before and after this ingtitutiond change and the drawing of
causd inferences. This project will shed light on the question what constitutes the
specific ‘Dutch gpproach’ to flexicurity. It is a rdevant study a a time when flexicurity
has become an increasingly important topic in the European debate on labour market
policy. Secondly, the F& S Law is designed to assign a strong role to the social partnersin
negotiating flexicurity baances in line with the needs of ther sector or individud firm.
Because | anayse both the content of the Dutch flexicurity regime and the role of the
socid patners in its implementation, this project combines an andysis of both the
substantive and procedurd outcomes of flexicurity policies within the context of the
Netherlands.

3 Projectnr. 400-03-163
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Chapter 1 — Variationsin flexibility and security

The project focuses on fixed-term (FT-) contracts and temporary agency work
(TAW), which are referred to together as temporary work. These two types of externa
flexible employment were fundamentaly dtered with the introduction of the F&S Law
and led the European Commission to denote temporary work in the Netherlands as an
‘example of flexicurity (European Commisson 2007b). This project andyses both the
developmentsin the extent of temporary work and the way it is regulated in nationd law
and CLAs. To better understand the specificities of the Dutch case, | will compare
flexicurity in the Netherlands with the policy debate a EU-level, and the regulations and
practices in three other European countries. | then move on to andyse the badance
between flexibility and security regarding temporary work in eeven sectors within the
Netherlands. The analysis will therefore take place at three levels: the EU-level, the cross-
nationd level, and the sectord leve within the Netherlands. In addition, the project is an
analysis over time: roughly from the mid 1990s to 2006/2007. This long-term perspective
is necessary for understanding how flexicurity in temporary employment becomes
normaised and ingtitutiondised over time. Normdisation refers to a Stuation where a
practice becomes more and more accepted and widespread wheress ingtitutiondisation
refers to the codification of practices in formd rules. Normdisation can be further
subdivided in changes in behaviour and changes in norms towards acceptance of a
certain practice.

This chapter is st up as follows: | will first examine the discussion on flexicurity
and how it developed & EU-level and in the Netherlands. Then, in sections three and
four, I will conceptualy develop the notions of flexibility and security and how both can
be enhanced smultaneoudy, i.e. flexicurity. In section five | will outline the theoretica
background to understand ingtitutiondisation and ingtitutiona change, and then develop
my research questions in section six. Section seven provides an outline of the book.

1.2. A multi-level flexicurity debate

1.2.1 Increasing competitivenessin Europe through flexicurity
Snce the 1980s, European labour markets have experienced a growing demand for

flexible labour, both from employers and workers. On the supply sde, women have
sarted to participate in the labour market on alarge scde. This trend has been visble
since the 1960s and 1970s, and these new entrants brought new preferences towards
employment, mainly the possibility of combining work and care for children. On the
demand side, processes associated with globaisation surfacing in the 1980s increased
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pressures on the economies of Europe to be competitive on a globd scde (Visser and
Hemerijck 1997; Levy 1999; Huber and Stephens 2001).

In the 1980s and 90s flexibilisation of European labour markets was hailed as the
ansver to increase competitiveness, create jobs and bring down unemployment. The
deregulated, flexible labour market of the US was seen as the exemplary mode: between
1980 and 1999, 34 million jobs were created in the US as opposed to 20 million in the
EU15 while a significantly larger proportion of the EU15 was aged between 24 and 65.
In addition: both in the US and the EU15 the share of unemployment was 9.5% in 1983.
In 1999 this percentage was unchanged in the EU15, while the share of unemployment
in the US was brought down to little over 4% (OECD Labour Force Statistics, in Rubery
and Grimshaw 2003). The term ‘Euro-scleross was coined to denote the ‘rigid’
employment regulations and the lack of market mechanisms in Europe (Goudswaard
2003 p. 17). It was hoped that more flexibility in the labour market would lead to more
jobs and greater increased cgpacity of the European Economies to adjust to fluctuations
in the economy.

Over the course of the last decades, European labour markets have indeed
become more flexible in reaction to increased pressures for international competition and
of a changing composition of the labour force. The increasing use of temporary work is
in turn enabled or redtricted by changing legidation, and both the share of temporary
work and legidation are embedded in changing norms surrounding temporary work.
Although the open-ended employment contract is till the sandard in Europe — over
three quarters of employees have an open-ended contract — the number of people with a
temporary contract is increasing. The main increase is found in Southern Europe and in
some Eagtern-European countries; flexible contracts are most often found in catering
services, education, care sectors and retal, and among lower-educated, women, and
entrants to the labour market (EIRO 2007b). FT-contracts, part-time contracts, on-call
contracts, TAW and sdf-employment have become established features of European
labour markets. The share of sdf-employment, part-time employment and FT-contracts
in the EU15 increased from 44% in 2001 to more than 50% in 2005 (European
Commission 2007a). Note that this high share partly reflects the fact that part-time and
FT-employment can be overlgpping categories. Part-time employment accounts for the
largest contribution (around 60%) to employment creation after 2000.

This flexibilisation posed chdlenges for nationa regulatory systems, and many

countries have incorporated these changes by introducing more flexibility in labour
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market legislation. In the modification of national legal systems, the debate often includes
notions as ‘dud labour market’, ‘ssgmentation’, ‘precariousness, and ‘outsders. The
European Commission has stated in relaion to flexibility tha: “There is arisk tha part
of the workforce gets trapped in a successon of short-term, low qudity jobs with
inadequate socid protection leaving them in a vulnerable postion” (2007, p. 8). The
European Commission argues that security for these workers ““on the margins” should be
increased. It isimportant to note that the degree to which this gpplies to various types of
flexible labour varies. For example, being an on-cal worker is often consdered
precarious, while this can dso be the case for part-time work (O’Reilly and Fagan 1998),
though it does not have to be, especially not in the Netherlands (Visser 2002).

Snce the early 1990s, policy makers & European level and in the Netherlands
have stressed the need of increasing flexibility of European labour markets in order to
reman competitive in a changing globa economy while dso reinforcing socid protection,
socid cohesion, and solidarity. This combination of flexibility and security in the policy
debate is now often denoted with the term “flexicurity’ (European Commission 2007, p.
7). The concept of flexicurity spread in academic and policy-making circles during the
1990s. At EU-levd, the notion to combine flexibility and security in the labour market
found its first expresson in the 1993 White Pgper on Growth, Competitiveness and
Employment and was formulated more explicitly in the 1997 Green Paper on
Partnership for a New Organisation of Work. The demand for flexibilisation of labour
markets while providing security to (especidly vulnerable) workers has been addressed at
a series of EU summits, including Essen, 1994, Florence, 1996, Amsterdam, 1997,
Luxemburg, 1997 and Lisbon, 2000. It is furthermore a centrd issue of the Adaptability
pillar of the European Employment Strategy (Wilthagen and Tros 2004).

In a semind publication on flexicurity, the European Commission developed
‘common principles on which flexicurity is based, a set of ‘components of flexicurity’,
and four ‘pathways to flexicurity (European Commisson 2007b). In this report, the
European Commission aso highlighted the importance of socid didogue “Active
involvement of socid partners is key to ensure that flexicurity delivers benefits for dl”
(ibid. p. 18). Socid partners are employers organizations and trade unions. Despite the
fact that flexicurity should be arranged according to the existing ingtitutions tha vary
across member gtates, the common principles provide the anchors for consensus on
flexicurity. There are eight common principles that are quite broadly defined and state
what flexicurity should bring about and how. For a complete description, see the 2007
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report, but some typicad examples of what flexicurity should bring about are more and
better jobs, a reduction of the gap between insders and outsiders on the labour market,
and gender equdlity. These results can be obtained by adapting flexicurity to the specific
crcumstances, labour markets and industrid reaions in member dates, while
negotiations between socid partners should take place within a “climate of trust and
didogue” (ibid. p. 20).

The first ‘common principle of flexicurity outlines the four components of
flexicurity: 1) flexible and reliable contractual arrangements; 2) lifelong learning strategies,
3) effective active labour market policies ; and 4) modern socid security systems. In this
project | focus on the first dement: flexible and reliadble contractua arrangements. To
messure flexicurity in temporary work as operationaised here this focus was needed,
whereas assessments of flexicurity in the entire labour market should idedly incorporate
al four components. Flexible and religble contractud arrangements should be embedded
in “modern labour laws, collective agreements and work organization” (ibid. p. 12). The
idea behind these contractud arrangementsis “to help outsiders, (...) to find work and to
move into stable contractud arrangements” (ibid. p. 13). This component links up to the
first of the four “flexicurity pathways, namely “tackling contractua segmentation” (ibid.
p. 28). The other three flexicurity pathways are: developing flexicurity within firms and
trangition security; tackling skills and opportunity gaps, and; improving opportunities for
benefit recipients and informdly employed workers (ibid. p. 30-35). The flexicurity
pathway that this study sheds light on is tha of tackling contractud segmentation by
means of flexible and reliable contractud arrangements. This is core dement of the F&S

law and the reason why the European Commission regards it as an example of flexicurity.

1.2.2 Flexicurity in the Netherlands
Discussions on flexibilisation of the Dutch labour market, mainly focussing on dismissal

protection, surfaced in the late 1960s. The debate on flexibilisation often discerns two
groups in the labour market: insiders and outsiders. Insiders are employees with open-ended
employment contracts, long job tenure, and full rights under labour law. There are two
types of outsders: those in employment and those outside the labour market. This
project deds with outsders within employment. This type of outsders have smdl,
flexible, irregular short-term contracts in informa, or highly competitive and therefore
vulnerable sectors of the economy (Lindbeck and Shower 2002; WRR 2007). The
growing uncertainty concerning product demand and the pressures to reduce costs

decreased the security of indders. However, security decreased even more for outsiders
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in the labour market (WRR, p. 21). Outsiders with employment, the focus of this project,
are not or only partly protected by labour law depending on the national context.

In the Dutch context, the debate on outsders is relaed to the system of
protection againg dismissa that is alegedly too restrictive and therefore brings about
segmentation of the labour market. Segmentation entails that it is increasingly difficult
for outsders to become part of the groups of insders. However it should aso be borne
in mind that the share of trangtions into open-ended employment is relaed to
favourable economic circumstances. Keeping that in mind, while the share of flexible
contracts has increased, the degree of dismissd protection has only dightly decreased
with the F&S law; this might lead to a sharpening of the insder-outsider duality (Visser
and Van der Meer 2007, p. 55).

Despite the fact that it has not been substantiadly modified since its development
in the 1940s, the Dutch system of dismissd protection is dways a core feature of the
Dutch discussion on labour market flexibility (see chepter five). Many economists,
lavyers, and employers continue to argue that the Dutch dismissd system is
unnecessarily complicated, and it has one of the most restrictive regimes regarding the
dismissd of permanent employees compared to other OECD countries (OECD 2004, p.
72). To illugtrate the discussions that continue to the present day | would like to mention
the latest developments in the fidd here. In 2007, the Minister of Socid Affairs and
Employment drew up a proposd to revise dismissd law, but again no agreement could
be reached. A commission was inddled to draft an advice on the issue tha weas
presented in June 2008. This advice contained a proposd to reduce the dismissa costs
for employers and making severance payments part of a ‘work budget’ paid by employers,
workers and the state. The work budget should be used for extra traning of the worker
before and after dismissal (Commisse Bakker 2008). This ‘package ded’ effectively
increased flexibility regarding dismissd with increased security through extra traning.
However, this advice has not resulted in socid reforms as it was dismissed in the semi-
annual negotiations between socia partnersin the fall of 2008.

At the gtart of the 1990s, employers organisations and trade unions were aso
sharply divided over the issue of flexibility and dismissal legidation. Whereas employers
cdled for greaster contract flexibility and flexibility of labour law, labour unions objected
to the deterioration of worker protection and caled for an improvement of the lega
status of flexible workers. In 1993, the Labour Foundation STAR made up of unions and

employers organisations issued a recommendation titled ‘A New Direction’ (Een Nieuwe
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Koers). This document was in line with changes dready taking place since the Wassenaar
Agreement of 1982. The New Direction document was dravn up to make a contribution
to economic recovery in a period of recesson, and presented an agenda for the 1994
collective bargaining round. In the document, the STAR advised the socid partners not
to demand wage increases and expressed the need for differentiation in employment
conditions to accommodate the rising diversity in the needs of workers and firms (STAR
1993). By frequently using the terms ‘decentrdisation” and ‘tallor-made with regard to
the collective barganing process, the New Direction document was an important
impulse for the decentralisation in CLAsin the years that followed (STAR 1993; Verhulp
2005). This decentrdisation had accommodated the expanson of temporary work
throughout the 1990s finally leading to the 1999 F& S law.

In the 1990s, the reality of increasing flexibility caught up with the discussions on
legidative reform as the share of FT-contracts and TAW increased rapidly while the
institutiona framework was lagging behind. Due to the possibilities enabled by 3/ 4-
mandatory law, provisons negotiated by socid partners in CLAs diverged more and
more from what was stated by law. In light of these pressures, the Dutch Minister of
Socid Affars and Employment drafted a memorandum titled ‘flexibility and security’ in
1995 and asked the socid partners within the STAR for advice. They responded
unanimoudly with an advice document in 1996. This unanimous advice was a milestone
in the discusson and congtituted part of the ‘Dutch miracle’ of the 1990's (Visser and
Hemerijck 1997). Because the STAR advice was unanimous, it was dmost entirely
adopted in the F& S law.

The F&S Law was designed to increase the legd staus of various types of
precarious, flexible work and thereby to decrease the gap between insders and outsiders
in the labour market. The underlying notion was that flexibility and security should go
hand in hand to ensure that flexibilisation will take place in a “responsible and baanced
manner for both parties” (MvVT 1997, p. 1, trandated). These baanced and flexible
employment relaions should then be “the core of an economicdly competitive and
socidly responsible labour market”, fostering socid cohesion in the labour market and
society as awhole (ibid.). The F&Slaw can be consdered a clear example of aflexicurity
policy dthough the term was not used widely until the 2000s. In 1998, Wilthagen dready
wrote an influentid paper on the Dutch atempts to combine flexibility and security in
the labour market, introducing the term “flexicurity’ in the academic debate (Wilthagen

1998). It is therefore no coincidence that the Netherlands is seen as an example of
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flexicurity; the concept partly draws on the Dutch modd. Wilthagen is now aso a key
expert advisng the European Commission on issues of flexicurity thereby functioning as
alink between the Dutch and the European debate.

1.3. Conceptions of flexibility and security

1.3.1 What isflexibility?
Flexibility in the labour market can refer to many different things: flexibility in

production processes, flexibility in wages, flexibility in work processes and workers' tasks,
flexibility in working time, and flexibility in employment contracts. This project deds
with this last type of flexibility, as it is the core dement of the F&Slaw. In the academic
debate, flexibility is often subdivided into four types of flexibility: internd numericd
flexibility, externa numericd flexibility, functiond flexibility and wage flexibility
(Atkinson 1984). Flexibility in employment contracts such as seasonal work, on-call work
or TAW are examples of externad numericd flexibility, but it aso includes regulations on
dismissd. The type of externd numericd flexibility | anayse is temporary employment,
which can be subdivided in FT-contracts and TAW. The first type refers to contracts
with afixed duration, as opposed to contracts with no specified end date, which | refer
to as ‘open-ended”. TAW entals a triangular employment relaionship whereby an
employee is deployed to a third party by an agency, which is the legd employer, within
the framework of the business of the legd employer. The third party, the user firm, hasa
contract of assignment with the agency; the employee works under the supervision and
guidance of the third party. This definition is derived from the Dutch Civil Code (article
7:690), but corresponds with EU-wide definitions. “the temporary agency worker is
employed by the temporary work agency and is then, through a commercid contact,
hired out to perform work assgnments & the user firm.” (Storrie 2002, p.1). Also: “TAW
(...) involves the supply of workers by firms for assgnments with client organizations
(Arrowsmith 2006, p. 1).

The Dutch F&S Law entaled significant changes in the regulaion of both FT-
contracts and TAW. Wheress before 1999, only one FT-contract could be offered after
which an open-ended contract was required, the F& S Law allowed three consecutive FT-
contracts, for a maximum duration of three years. Both before and after 1999 however,
deviations from the law were possible in CLAs by means of 3/4-mandatory law. The new
regulations in the F&S law resulted in a significant increase in flexibility for employers.
To somewhat curtall this increased flexibility, the explanatory memorandum to the F&S
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Law dates that a continuation of the employment relationship after three contracts or
three years means an automatic replacement of the FT-contract by an open-ended
contract (MvT 1997b). The legd relaionship between an agency worker and an agency
was not entirely clear before 1999. The F&S Law brought TAW within the scope of
labour law, the agency became the legd employer, and agency workers were entitled to
certain labour rights after an initid period of 26 weeks. Because the provisions on FT-
contracts and TAW are 3/ 4-mandatory, socid partners can deviate from them in a CLA.
The extent to which deviation has indeed taken place and what its practica effect on the
balance between flexibility and security in temporary work is taken up in chapter five.

TAW and FT-contracts are functiond equivaents and often used for the same
reasons,; both contracts are for example used when employers are uncertain about future
product demands, as a buffer to protect a core of permanent workers, when the work in
itsdf is temporary (projects or seasona work), and as a means to screen new employees.
In this last sense TAW and FT-contracts can be seen as functionaly equivadent to trid
periods. Both types of flexibility relate to protection againgt dismissd in the sense that
temporary contracts entail less dismissd protection. Lower protection does not hold for
the duration of an FT-contract; it is quite difficult to lay off an FT-employee under the
Dutch regime. For FT-workers there is however a predetermined end to the employment
relaionship and agency workers are typicaly only hired for the duration that a user firm
needs them; when there is no more demand in the user firm the agency work
employment relationship ends.

| refer to FT-contracts and TAW together as temporary employment. By its very
nature, temporary employment entals flexibility for both employers and workers.
However, flexibility can be more or less restrained. | therefore dso analyse norms, laws,
and provisons in CLAs to the extent to which they curb or enable the proliferation of
temporary work. Norms that involve an acceptance of (widespread) temporary work, and
laws and CLA-provisons tha provide little restrictions on temporary work increase
flexibility. In the case of 3/4-mandatory law, socid partners can negotiate provisons that
limit the restrictions that the law sets. In the case of the F& Slaw this for example entals
that a CLA gates that more than three contracts can be offered and for more than a
maximum of three years. These decentraised regulations then increase the flexibility laid
down in the law. In the cross-country comparison | will initialy anayse nationa law and
existing norms, and where possible and relevant also CLAS.
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1.3.2 Combining flexibility with security: flexicurity
Wilthagen and others have termed the double policy strategy of increasing both flexibility

and security a “flexibility-security nexus (Wilthagen, Tros et d. 2004). Within this nexus,
Wilthagen et d. differentiate between four types of flexibility and four types of security
loosdly based on Atkinson (1984). The various types of flexibility and security together
congtitute a flexicurity-matrix’. Table one beow contans the flexicurity matrix as
developed by Wilthagen et d. This matrix is used as a heurigtic tool in this project; the
shaded cdls indicate the flexibility and security dements that are relevant for the andysis
carried out here. Below | further develop what security entails in this study.

Table 1.1. Elements of the flexicurity matrix relevant for flexible and reliable contracts

Flexibility Security
External Flexibility in hiring and Job security Security of retaining a
numerical  firing of workers, such as specific job with a
flexibility:  easy dismissal and TAW specific employer
Internal Flexibility in working-time, Employment Security of remaining in
numerical  such asovertimeand part-  security the labour market, for
flexibility  timework. example by upgrading
skills, or activating
labour market policies
Functional Workersthat are multi- Income Security of having an
flexibility employable dueto adiverse security income when paid work
set of skillsor aflexible Ceases.
organisation of work within
afirm.
Wage Flexibility in thewage-level  Combination Security to combine
flexibility due to performance- or security paid work with private
result-based pay. life

Source: Wilthagen, Tros and Van Lieshout (2004, p. 4)

As mentioned above, temporary work is atype of externa numerica flexibility contained
in the upper left cal. Security for temporary workers can be three-fold: job security,
employment security and income security. Job security in this project is the extent to
which FT-contracts are turned into open-ended contracts with the same employer. For
agency workers job security is the type of contract offered with the agency: in the Dutch
case for example, agency workers can have an FT- or open-ended contract with their
agency, though 80% of agency workers are sill employed based on an ‘agency work
contract’. In this type of contract, job security is tied to the demand for the worker by a
user firm. The various forms job security can take will become vigble in the country-

comparison in chapter four.
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Employment security in this project is made up of two eements. The first is the
rate of trandtions into open-ended employment (or FT-employment in the case of
agency workers) with another than the current employer. These transtion raes
unfortunately do not show to what extent there are (groups of) long-term flexible
workers that hardly or never make the trangition to more stable employment; these
figures are not avalable. Secondly, employment security aso involves access to training
for temporary workers, as this increases kill levels and thereby theoreticdly raises the
opportunities for employment (European Commission 2007, p. 13). The last type of
security in temporary work is the security of having an income outside of employment.
Thisistherefore access to benefits, socid security, and pensons. What is not taken up in
the table but what | add to income security in this project is equdlity of pay between
employees with temporary and those with open-ended contracts. When these four types
of security are increased, the gap between temporary and open-ended employment, and
thereby labour market segmentation, decreases.

The last dlement of security in the matrix refers to the possibility to combine
work with private life. This type of security is often combined with a type of flexibility
from the left column of the flexicurity matrix. This type is ‘internd numericd flexibility’,
i.e. flexibility in working time Internd numericd flexibility is associaed with
combination security because it gives workers security to flexibly integrate their working
and ther private life. Externa numericd flexibility such as temporary work and easy
dismissd ae not relaed to combinaion security (Chung, Kerkhofs et d. 2007).
Therefore, externd flexibility is not driven by changing demands on the supply side of
the labour market and thisis therefore not analysed in this project.

FT-contracts and TAW by ther very nature bring aout a certan degree of
uncertainty for workers; the need for restrictions to ensure a certain level of security was
therefore pointed out in the explanatory memorandum to the F&S law (MvT 1997).
Because of this insecurity certain restrictions are needed and as these redtrictions are
done away with, security decreases while flexibility increases. This reasoning shows that
flexibility and security in this project are two sdes of the same coin: they represent a
zero-sum game when anaysing one specific element. This is caused by the fact that |
andyse specific regulations and provisons separately. Within one regulation on
temporary work, flexibility and security cannot be incressed at the same time. However,
when andysing the two types of temporary work, and when taking into account a

26



Chapter 1 — Variationsin flexibility and security

package of nationd rules, and/ or CLA-provisons, security and flexibility can both be
increased.

The redlity of combinations of flexibility and security is however more complex
than this anadyticad representation. Leschke (Leschke 2007b) develops the notion of
virtuous and vicious cycles. Security and flexibility can increase smultaneoudy within a
st of complementary indtitutions that reinforce each other. An example of this is
Denmark, where relatively low dismissd protection cresates flexibility while an elaborate
package of active labour market policies increases employment security. Because
investment in skills increase and mobility is stimulated, flexibility and security are then
beneficid to both employers and workers. This results in a virtuous cycle of flexicurity.
On the other hand a vicious cycle of flexicurity can occur where both flexibility and
security are decreased smultaneoudy. An example is a Stuation where security is
increased through very strict dismissa protection tha entals a benefit for employees in
the short term but that might increase unemployment in the long term. To determine
these cycles, along time frame for andyss and aso a view encompassing a broad range
of ingtitutions of the economy and the labour market is key; such cycles are not anaysed
in this project. The provisons are themsdves trade-offs between flexibility and security
while a set of provisions can increase or reduce both.

The issue on what congtitutes flexibility and security in temporary work might
not dways be sraightforward. The practicd application of F&S regulations on FT-
contractsis acase in point. A 1997 EU-directive Stipulates that flexibility in FT-contracts
should be limited to ensure security for FT-workers (see EC 1999/70 fixed-term workers
directive). This line of reasoning is reflected in the F&S law: restrictions are needed to
increase security. However, it is not obvious what kind of security is hereby increased. It
can be argued that limiting the maximum number of FT-contracts — eg. to three in the
Netherlands — leads to insecurity for these workers as they are in some cases laid off after
the third contract expires. If they could have a fourth contract, they would still have ajob.
Here we see the gap between rules and what happens in practice: the idea behind the
restrictions is tha after the stipulated three FT-contracts, temporary workers will move
into more stable — read open-ended — employment. Asthis does not occur in practice the
security provided by these regtrictions is less straightforward. The memorandum to the
F&S Law explicitly states that the extended flexibility in FT-contracts and TAW should
be limited to ensure security for workers. Although redity is more complex, | follow this
definition of security that is the background for the F&S law and the EU-directive on
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FT-contracts; the limitation of the number and duration of temporary contracts increases
security while the extension increases flexibility.

It is important to stress two further aspects of flexicurity as defined in this
project. Thefirst isthe implicit assumption that employers want flexibility and employees
want security. This is a amplification of redity, as employers for example dso want
security in having the right people a the right time in the right positions. This security is
however not taken into account in the current project, resulting in a somewhat narrow
view of flexicurity. Thisis purely for the sake of analytical clarity and should not be taken
as an accurate representation of redity. Secondly, the way in which the term flexicurity is
used in this project is a further specification of one of the four flexicurity components,
and one of the four flexicurity pathways outlined by the European Commission (2007).
The flexicurity component that is closest to the andysis in this project is the component
“flexible and reliable contractud arrangements” (ibid. p. 12) and the flexicurity pathway
of “tackling labour market segmentation” (ibid. p. 28). | am aware tha thisis not entirely
in line with flexibility from a policy perspective as flexibility should involve an integrated
st of policies that covers indders, ‘outsders in employment, and ‘outsders out of
employment (European Commission 2007, p. 20). However, here | adopt an anaytica
goproach. Although | do not am to measure dl elements that should be included in a
comprehensive flexicurity policy strategy, the analysis in this project is avaid atempt to

operationalise and clarify this relatively new concept from an analytical point of view.

1.4. How to organise? Procedures of flexicurity
The European Commission has stressed the importance of socid partners and the fact

that flexicurity should be the result of negotiations between them. The Netherlands are
therefore specificaly interesting for analysing flexicurity in temporary work as the F&S
law gimulates a re-assessment of the nationd flexicurity baance by socid partners
through 3/ 4-mandatory law. The mgority of contracts of Dutch employees are covered
by CLAS negotiated at sector-leve; thisis therefore the most appropriate level to andyse
negotiations and baances in flexibility and security. It is essentid to start with the sectors
and firms, as it is within sectors that flexibility strategies are negotiated between
employers and employees (and/ or their representatives). Like the study & nationd-level,
the sector-level analysis should be carried out over time to discern the impact of the F& S
lawv and other possble influences. This argument might only hold for corporatist

economies like the Netherlands, where socid partners play a key role in shaping

28



Chapter 1 — Variationsin flexibility and security

employment conditions a the sector level. The country comparison will shed light on
how socia partners play arole in negotiating flexicurity in other settings.

As mentioned in the introduction to this chapter, a key input for this study was
the evduation study of the F&Slaw carried out in 2001/ 2002 by Van den Toren, Evers
et a. That evaluation contained case-study analyses of ten sectors. Developmentsin these
sectors will be andysed again in the current project. | therefore sdect the same sectors
for analysis. horticulture, leasing of agricultural machines and labour, metal- and electrical
engineering, energy, construction, retail, architects, cleaning, security, and home care. In
this project | chose to plit retal further into the subsectors supermarkets and
department stores. Elaborate information on the design of the study, the sectors and the
data-analysis is taken up in the methodological chapter three.

Compared to the 2001/ 2002 evauation, this study will encompass a longitudina
andysis, dso including the period before the introduction of the F&S law. | wish to
investigate not only the clam that “decentraisation gopears to be having a beneficid
effect on the introduction of flexicurity” (Wilthagen, Tros et d. 2004 p. 22), but dso that
the ability to find talor-made flexicurity solutions is facilitated by “good economic
performance, which seems a postive condition for drawing up new rules on flexibility
and security” (ibid.). | andyse the period 1998-2006 which was a period with an
economic boom (1998-2001) as wel as a downturn (2002-2004). Findly, this study
embeds the empiricd andysis in a theoreticd framework to understand how
developments over time occur. Because the andysis deds with changing legd regulations
and sector-level regulation in CLAS, the theoreticd framework is based on politicd and

socio-economic theory on institutions.

1.5. Behaviour, institutionalisation and institutional change
When asking an employer in any country why he or she deploys temporary labour & a

certan point in time, the answer will mainly refer to economic developments, such as
decreasing demand or uncertainty about future demand (Goldschmeding 1998). However,
when comparing countries, remarkably different patterns can be seen in behaviour
regarding the use of temporary labour. One dement of this project is therefore a
comparison of the use and regulation of temporary labour in four West-European
countries (chgpter four). Forma and informd ingitutions creste an ingitutiona
framework that has a mediating role shaping economic motives (Auer 2001; Visser and
Van der Meer 2007).
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Increasing globaisation since the 1980s brought about a new distribution of risks
between employers and workers (Crouch 2008, p. 1). The traditiond employment
relaionship is more and more surrounded by various new forms of contracting between
workers, employers, sdf-employed, and intermediary parties. The risks associated with
the employment reaionship, i.e. fluctuations in product demand and difficulty to adjust
the labour force accordingly, can be shifted between the workers, employers, and the
society as a whole. Governments ded with new risks and changing new practices by
cregting new ingtitutiona frameworks, a process of ingtitutiondisation. This is mostly a
direct effect of normdisation of a certain practice, which entalls an increase in its extent
and acceptance of the practice in norms. Ingtitutiondised rules in turn affect norms on
and behaviour regarding the nature and extent of temporary work. The extent is the share
in tota employment wheress the nature is understood as the level of various types of
security in temporary employment. Changing norms and behaviour are in turn input to
amend the formd ingitutiona regime. The detals and theoreticd background of this
process whereby normdisation leads to ingtitutiondisation, which in turn leads to
possible further normalisation, are fleshed out in the ensuing theoretical chapter.

In the theoreticd chapter two, | will show tha an ingtitutiona setting is made up
of regulations and informad norms a the naiond and sector-level. | andyse
normalisation and institutionalisation of temporary work, and institutional change at both
nationd and sector-level. A key ingtitutiona change in this project is the implementation
of the F&S Law in 1999, but actors play a key role in further shaping this process of
change. Ingitutiondisation in this project is anadysed a nationd and sector-level.
Legidation a nationd-level, but aso economic developments, shgpe power relations
between socid partners and thereby the outcome of negotiation processes. With the
Dutch flexicurity regime, the decentrdisation of industria reations to the CLA- (i.e.
sector or company-) level was reaffirmed. This decentraisation of collective negotiations
can entail a shift of power from the trade union to the firm or employers organisation.
This is especidly the case in sectors where trade union membership is declining and
where labour scarcity islow (Visser 2003).

In ingtitutiond theory, change has often been difficult to incorporate or present
as “frictionless (Thelen 2004). Authors such as Fligstein have contributed to the field by
incorporating politics and interests into the field of ingtitutiona theory. | further extend
these notions and look a how change a various levels unfolds, which parties are

involved, and whose interests are represented. The most suitable theories to anayse this
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are typologies of ingtitutiona change tha can be considered minor and incrementd, but
can lead to large-scde transformations (Streeck and Thelen 2005; Hal and Thelen 2009).
I will assess to what extent this theory is useful in explaining developments in the

Netherlands, and where the theory might lack and need revision.

1.6. Resear ch questions
The developments briefly sketched in this chapter will be analysed in-depth throughout

the study. As mentioned, the andysisis carried out over time and at three levels: the EU-
leve, the nationd-level and the sector-level. The EU-level is mainly dedt with here but |
will return to it in the cross-nationd comparison of four countries, including the
Netherlands, in chapter four. Chapter five then will further scrutinize nationd-level
devdopments within the Netherlands, while chapter six compares sectors within the
Netherlands. The overarching question in this project is What is the Dutch approach
regarding the extent, nature, and organization of flexicurity in temporary work?
This main question is fleshed out in five research questions that can be subdivided in
three types of questions. The first is a descriptive question: what happened? Then, the
second and third research questions identify the mechanisms and actors behind the
changes. The fourth and fifth questions ded with the explanation, i.e. the processes and
outcomes of developments. The five research questions are:

1) What are the developments in temporary work during the last 10-15 years in terms of
its extent, security aspects and formal regulation?

2) How does normalisation and ingtitutionalisation of temporary work take place?

3) Which mechanisms and actors explan the developments in the extent, nature,
normalisation and institutionalisation of temporary work?

4) How are nationd-levd ingtitutions on temporary work implemented by socid partners?
And;

5) Did the Dutch flexicurity regime lead to convergence or divergence between sectors
within the Dutch economy?

After the next chapter, which develops a theoretical framework, and chapter three on the
methods deployed in this study, these research questions will be answvered over the
course of the empirica chapters four, five and sx. Questions one and three will be
ansvered in dl three chapters to include both the nationa- and sector-level. Question
two will be answered mainly in chapter five on the Netherlands but dso in chapter four

in which the Netherlands is compared to other EU-countries. Questions four and five
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are answvered by looking a sector-developments over time in chapter six. In the next

section | will discuss the content of the chapters more elaborately.

1.7. Introduction to chapters
In the following chapter, | present the theoretical framework for this study, drawing on

the literature on ingitutions and ingtitutiona change. The theoreticd framework serves
to andyse ingtitutiond change at both nationd and sector-level, and the interaction with
changing norms and behaviour, i.e. normaisation. Specid atention is pad to the role
tha pivota actors, so-cdled ‘ingtitutiona entrepreneurs, play in these processes. The
ingtitutiona change at nationd level was the introduction of the F&S law in 1999. The
chapter shows that the new law was not so much an externd reform of Dutch
regulations on flexible labour, but to some extent aso a codification of developments
dready taking place in the Dutch economy. Because the F& Slaw was aimed at reflecting
a development tha was becoming more and more widespread in Dutch society, this
institutional change was not abrupt but incremental. At sector-level too, the F& S law and
its effects are incrementd. The available typologies of ingtitutiona change will be
scrutinised in light of the Dutch case to see which type of ingtitutiona change has
occurred, which theoretical mechanisms can be identified, and which outcomes can be
observed. An addition of this study to these theories is the multi-level perspective of
ingitutiond change. This chapter ends with twelve propostions that will serve as
guidelines for analysis throughout the remainder of the book.

Chapter three contains the methodologicad considerations for the research. The
project is based on comparaive case-study andysis drawing on JS Mill’s Mehad d
Difference. The cases can be countries (chapter four), or sectors (chapter six). | dso make
an in-depth case study anaysis of the Netherlands over time (chapter five). The sector-
study is based on eeven cases, which presents a chdlenge for systematic comparison. To
ded with this, | use the method of Quditative Comparative Anaysis (QCA), using fuzzy
st (fs) membership scores, i.e. fSQCA. The method basicaly trandates labels that are
very common in quditative research, i.e. ‘higher’, lower’ ‘more than’ etc. into scores for
membership in a certain set (eg. the set high labour scarcity). FSQCA shows which
conditions, e.g. strong unions, high labour scarcity, are sufficient and which are necessary
for flexibility, security, and flexicurity. Detals on the method and how it is gpplied are
discussed in chapter three. In tha chapter | dso operationdise the concepts in the
theoreticd framework e.g. flexibility, security, change, and power. The chapter contains a
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schema of the research questions, the propositions to be tested, and the methods used,
which functions as akind of ‘blueprint’ for the project.

The fourth chapter is the first of the empiricd chapters, here the Dutch
ingtitutiona regime on flexible labour is compared to that in Germany, Denmark and the
United Kingdom. These countries are ingtances of types of employment and industria
relations regimes. In the existing typologies, the Netherlands is becoming more and more
difficult to classfy. Whereas the Netherlands and Germany were traditiondly grouped
together as having a smilar dudist labour market regime, the introduction of the
flexicurity framework marks a shift in the Netherlands towards the Scandinavian
countries. The empiricd andysis in this chagpter shows the developments in the share of
temporary work in these four countries and how this type of flexible employment has
become institutionalised and normalised since roughly the mid-1990s to the present day.

The fifth chepter contans a detaled sudy of normdisaion and
ingtitutiondisation of temporary work in the Netherlands and which actors played a key
role. The socid partners were key actors involved in the drawing up of the F&S law,
which can therefore be theoreticaly conceptudised as a reform. Socid partners can be
consgdered ‘ingtitutiond entrepreneurs who secured ther interests through ther
involvement in shaping the new legidation. Especidly important were the socid partners
in the TAW sector, who drew up a covenant for the TAW sector concomitantly with the
introduction of the F&S Law. These actors openly favoured change of the existing
regime by advocating the exceptiond postion of the TAW sector. The socid partners
dill play a key role in the implementation of the law. This chapter therefore dso shows
how socid partners implement the lav and how the naiond-level baance between
flexibility and security is trandated into the sector-levd. The data show tha in
decentralised bargaining in CLAS, flexibility isincreased more than security; a change that
is interpreted by the Dutch trade unions as a drift avay from the intentions of the
legidator. This chapter ends with an assessment of how ingtitutional changes shift the
risks of the employment relations between employers, employees and temporary work
agencies, leading to different patterns of behaviour.

In chapter six | present the results of quditative research in the eeven sectorson
how temporary work has developed, how regulations in CLAS take shape, and how
flexibility and security elements are negotiated between socid partners. The ingtitutions
that 1 andyse in this chapter are the sector-level CLAS, and their embeddedness in

sector-level norms and traditions on deploying flexible labour. As was visible a nationd
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level, the andysis here shows that flexibility has increased in the period of economic
downturn between 2001 and 2004. This isin line with the expectation expressed in the
2001/ 2002 evduation that during an economic downturn employers are able to make
more use of the flexibility options enabled by the F&S Law. Again, these changes might
ental a drift avay from the intentions of the F&S law. During the economic downturn
sectors have converged and most sectors ether increased flexibility or did not change
flexibility or security. Yet, developments differ across sectors; the reasons for this are
sought in the power baance between socid partners and changing externa pressures.
The anaysis with fSQCA shows that openness to international competition is a necessary
condition for flexibility, while scarcity of labour is a necessary or sufficient condition for
security. Interestingly, strong unions play a smaller role than expected in realising security
for temporary workers.

In the find chapter, | return to the schema of research questions and
propostions introduced here and developed in chapter three, and answer how
ingitutiondisation, normaisation, and ingtitutiona change occur, as wel as which actors
play a key role in this. The theoreticd framework has turned out to be useful for
andysing the Dutch case, but in my conclusions | propose some revisons and additions.
My andyss shows the importance of a framework tha incorporaes multi-evel
ingtitutiona change, as well as the possbility that perceptions of various actors differ.
Findly, in my concluson | argue that a Dutch gpproach to the regulaion of temporary
work does seem to stand gpart in the European context. The am to move towards the
Danish modd by means of the F&S law has however not led to a dissolving of a dudist
regime, which isto alarge extent explained by the varying positions of the unionsin the

Netherlands and in Denmark.
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Chapter 2 - A framework for understanding institutional
change and therole of interest associations

2.1. Introduction
The share of temporary employment in any labour market is embedded in an institutional

framework made up of forma and informd ingtitutions. Following North (1990), the
term ‘institutions refers to “the humanly devised condraints that shgpe human
interaction” (p. 3). These congtraints can be both formd, i.e. rules backed by the force of
law, and informa, such as norms, traditions and customs. Formad and informd
ingtitutions exist a various levds, the level of a nation-state, company-leve, or the leve
of economic sectors. In this chapter | will outline a theoreticd framework to anayse
change in forma and informd ingtitutions a nationd and sector-level. The theoreticad
framework dso includes the anaysis of behaviour that is shgped by forma and informal
ingtitutions. Behaviour in this project refers to the occurrence of temporary work, which
is behaviour of both employers, employees, and the representatives of both.

A centrd part of the formd ingtitutiond framework for temporary work in the
Netherlands is the Flexibility and Security (F&S) law, introduced in January 1999. The
F&S law is made up of a series of adjusments to Dutch labour law to redistribute
flexibility and security in the labour market by somewhat decreasing security for insiders,
increasing flexibility in fixed-term work, and increasing security for on-call and temporary
agency workers. The F&S lav was a means to ded with the increasing demand of
employers during the 1990s for relaxation of dismissd protection (for a complete
description, see chapter five) and offered away around dismissal law mainly by extending
the possibilities to use consecutive fixed-term (FT-) contracts. In addition, the F&S law
amplified dismissal procedures, shortened notification periods, and introduced the
posshbility to dissolve an FT-contract (Knegt, Hessdlink et d. 2007). Despite these
measures to incresse flexibility for employers, the discusson about the need for
relaxation of dismissd law remainstopica in the Dutch context (Schedle, Theeuwes et d.
2007).

The Dutch ingtitutiona framework on temporary work is however broader than
the F&Slaw: dso other dements of nationd labour law such as dismissd protection and

laws on benefits for sickness and disability, collective labour agreements (CLAS), and
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informal norms surrounding temporary work are part of the institutional framework. The
ingtitutiona change brought about by the F&Slaw was not an entirely new development;
it was aso to a certain extent a codification of developments dready visible from the
behaviour of employers and temporary employees, and in CLA provisons on temporary
work. As| will elaborate in the next chapter, the F& S law leaves room for social partners
to deviate from certain provisons of the lawv by means of a CLA. CLASs therefore dso
form part of the forma ingtitutiona framework on temporary work, a the sector or
company-level.

Ingtitutiona change can have various sources and teke various forms. Scholars
such as Peter Hall, Wolfgang Sreeck and Kathleen Thelen have developed typologies of
types of incrementd but discontinuous ingtitutiona change based on purposeful action
by individuas that act according to their perceived interests. These types of change seem
to fit the implementation of the F&S law because the F&S law was partly a codification
of existing prectices and therefore an incrementd change. | cdl this process of
codification ‘ingtitutionaisation’. This processis closely related to a development that can
be understood as ‘normaisation’. When acertain practice becomes more widespread and
accepted in norms and customs (informd ingtitutions), thisis a process of normdisation.
When a practice becomes more and more normdised, the formd ingtitutions & some
point have to be adjusted in line with these developments; this is ingtitutiondisation.
Ingitutiondisation can however be more or less in line with normdisation; practices
might adso be ingtitutiondised while they are not to a very large extent normdised. In
addition, in the Dutch case ingtitutiondisation often takes place first a the level of CLAs
and is consequently taken up in nationd law. The F&S law nevertheless introduced some
novel dements tha were not merely codifications, athough this mainly holds for
elements other than those on FT-contracts and TAW. After the practices in the Dutch
context are ingtitutionaised, they are subsequently fleshed out further within CLAs and
can then in turn shape norms and influence behaviour.

In this chapter | provide a theoreticd framework to andyse these multi-level
processes of normdisation and ingtitutiondisation, and the relation to actud behaviour
of employers and temporary employees. In the next section, | will briefly outline the
ingtitutiona perspective, followed by a section highlighting the debate on ingtitutiona
change and wha triggers it. | then discuss the reationship between ingtitutions and
actors in processes of normaisation and ingtitutiondisation, and the effects of and on

behaviour. After discussng normdisation and ingtitutiondisation in section four, |

36



Chapter 2 — A framework for understanding institutional change and the role of interest
associations

discuss four issues that relate to the nature of ingtitutiona change in section five. Section
six outlines different types of inditutiond change, drawing on existing typologies of
incrementd, but possibly discontinuous ingtitutiona change. To this | add a multi-level
perspective in section seven that is imperative for understanding the Dutch case. Section
eight deds with the role of purposeful actors in ingtitutiond change by discussing
‘ingtitutiona entrepreneurship’. In the concluding section nine, | recap the argument and
the propostions developed in this chapter, and show how they relate to the empirica
analysis.

2.2. Theinstitutional perspective
Classicd sociologists such as Durkheim, Weber and Parsons have dways considered

ingtitutions the primary focus of andyss (Brinton and Nee 1998). In his atempts to
establish the discipline of sociology, Emile Durkheim denoted it as the science of
ingtitutions, as opposed to the emphasis on the individua in economics a tha time.
Classicd sociologists were committed to drawing up a macrosociologica framework
integrating economic utilitarian with sociologica structurdist accounts (Nee 1998). From
the middle of the 20" century, there was a renewed interest in ingtitutiona anaysis.
Ingtitutiondist gpproaches developed in response to the behaviourd perspectives that
were influential during the 1960s and 1970s in sociology (Hall and Taylor 1996). Scholars
rather sarted to focus again on the interaction between the ingtitutiona context and the
individud agent (Merton 1998). An gpproach cdled “new ingtitutionaism in sociology”
gated from these notions, but took the ingitutiona perspective a step further by
seeking to “explain ingtitutions rather than smply assume their existence” (Nee 1998, p.
1).

During the same period, other disciplines such as politicd science and economy
adso went through a stage of renewed interest in ingtitutions. In political science, the
ingtitutiondist gpproach sat itsdf gpart from the dominant structurad-functionalist
goproaches. The ‘higtoricd indtitutiondists focussed on power reaions in explaning
ingtitutions, emphasized path dependency and unintended consequences in ingtitutiona
development; and aimed to integrate the role of idess in their andysis. Kathleen Thelen
and Paul Pierson are prominent scholars in this tradition. In economy, the focus on
ingtitutions was termed ‘new ingtitutiona economics, with important protagonists such
as Oliver Williamson and Douglas North. The defining features of this goproach are that
a) Individuals have fixed preferences and behave to maximise their interests; b) Politicsis

mainly about solving collective action problems; ¢) Ingtitutions structure interactions as
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they limit the range of alternatives and information available to actors, and d) Institutions
are created because they perform certan functions (Hal and Taylor 1996). Mainly this
last dement highlights the functiondist outlook in the approach of economists that
leaves little room for unintended functions of institutions.

The new ingtitutiondism in sociology is characterised by three fegtures. Firgly, the
definition of ingtitutions is often much broader than the one used in politica science and
economics, not only covering formd rules but dso informa rules such as norms.
Secondly, there is a specific outlook on how ingtitutions are related to behaviour of
individuas, whereby ingtitutions provide the cognitive scripts and models to guide socia
action: “It follows that ingtitutions do not smply affect the strategic cdculaions of
individuas (...), but dso their most basic preferences and very identity” (Hall and Taylor
1996, p. 948). Thirdly, instead of seeing ingtitutions originating and changing from a
functiondist perspective, the new ingtitutionaism emphasizes the role of legitimacy and
ideasin explaining why institutions exist and persist. March and Olsen have termed thisa
‘logic of gppropriateness in contragt to a ‘logic of instrumentdity (March and Olsen
1989).

It has been argued that the new ingtitutionalism in sociology atempts to bring the
various perspectives in the socid sciences together by using domain-bridging concepts
such as choice, bounded rationdity, and socid embeddedness. The gpproach revitdizes
the classicd sociologicd focus on context-bound rationdity and integrates sociologicd
with economic gpproaches, i.e. the interplay between socid ingtitutions and economic
action. The difference between the new ingtitutionalism and a traditiond rationa choice
perspective is the emphasis on incomplete information and inaccurate mentad models.
The smilarity is the commitment to explanations based on individua-based choice-
models (Nee 1998). The new indtitutiondism in sociology aso brings together formd
and informal rulesin structuring behaviour of individuals (Brinton and Nee 1998).

Scharpf (1997) has developed a modd that smilarly integrates the rationa choice
mode with the ingitutiond perspective, focussng explicitly on how the ingtitutiona
environment influences the preferences and capabilities of, and interaction between,
actors. Scharpf’s ‘actor-centred ingtitutiondism’ is aframework that is

“characterised by its giving equa weight to the strategic actions and interactions of

purposeful and resourceful individud and corporate actors and to the enabling,

congtraining, and shaping effects of given (but variable) ingtitutiona structures and

ingtitutiondised norms” (Scharpf 1997: p. 34).
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As mentioned above, Scharpf does not see the ‘ingtitutiond setting’ as the explanatory
factor in empiricd research; rather, the inditutiona setting is the most important
influence on the explanaory factors, i.e. actors (individua or composte) with ther
orientations and capabilities, actor congdlations, and modes of interaction. Actors
depend on socidly congtructed forma and informd rules to orient their actions that
reduce the range of potentid behaviour. In other words: the ingtitutiona setting affects
both their orientations and capabilities. The actors | analyse in this project are employers,
trade unions, and employers organisations. The state is dso an important actor that will
featurein my analysis, although more in the background; representatives of the state were
not interviewed as the focus is on employers and associaions representing employers
and employees.

Actions are not relaed to interests that can objectively be defined; rather actors
behave on the basis of their subjective and variable preferences. An actor is pragmatist,
i.e. preferences develop through interaction. Preferences are not pre-existent, but are
congructed and shgped in the course of the interaction between actors and ther
environment. In addition, preferences and room for manoeuvre are shgped by actors
reflections on past experiences and expectations about future experiences (Emirbayer
and Mische 1998):

“actors may switch between (and reflexively transform) their orientations toward

action, thereby changing their degrees of flexible, inventive, and critica response

towards structuring contexts’. Actors have the cagpacity “to mediate the structuring

contexts within which action unfolds” (ibid. p. 1012).

Scharpf dso notes that preferences can not only be deduced from actor’s behaviour but
from the socid role they play within a certain ingtitutiona setting. For example: when an
individud is a trade union officid, this can provide some information about the likely
orientations of tha individud. Neverthdess, individud sdf-interest dways plays some
role and should dso be taken into account. In this sense, the framework ill contains
elements of a ‘rationd choice perspective whereby individuas act purposefully on the
basis of their preferences.

Scharpf however departs from the rationd choice perspective in claming tha
actors are mostly incgpable of determining policy outcomes completely in line with ther
own orientations and cagpabilities. What is more important in this respect is the
congelation of actors of which individud actors are part. An actor congtellation entails a
level of potentid conflict between actors, conflict tha is subsequently resolved within a
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certain mode of interaction. Scharpf distinguishes between four ‘modes of interaction’:
unilatera action; negotiated agreement; mgority vote; and hierarchicd determination.
The mode of interaction centra in this project is the process of collective bargaining,
which | regard as an instance of ‘negotiated agreement’. The outcome of this mode of
interaction isthe CLA. A CLA isaformd indtitution as it is made up of a set of formd
rules that shape the environment in which employers and employees interact (Scharpf
1997). These formd inditutions are in turn embedded in, or interact with, informa
Institutions existing in a sector.

The environment in which employers, employees, and their representatives
negotiate is the system of industrial relations. An industrial relations system is made up of
vaious formd and informd ingitutions, such as legidation and CLAs (formd) and
traditions of collective bargaining (informd). An industrid relaions system partly crestes
and/ or sustains norms about what congtitutes gppropriate behaviour for employers
associaions and unions. It has for example been clamed that the Dutch F&S legidation
and how this has come into force is a good example of the functioning of the Dutch
‘consultation economy’ (overlegeconomie) (Wilthagen and Rogowski 2002). Norms play an
important role in ingtitutional change as formal and informal institutions are often closely
intertwined: informd ingtitutions such as norms and customs can be a forerunner of
ingtitutiona change, or they can frudrate it (North 1990). Also, norms influence
processes of ingitutionad change and the implementation of new rules as they give
legitimacy to these changes (Dimitrakopoul os 2005).

Besides arationd choice perspective on behaviour there is dso arationd choice
perspective on ingtitutions (Thelen 2004). This perspective entails that ingtitutions exist
because they fulfil certain functions in society. This perspective has been criticized for
being functiondist and overemphasizing stability of ingtitutions. The notion of stability
inherent in seaing indtitutiond settings as complementary wholes is dso found in the
‘varieties of capitdism perspective’ (Hall and Soskice 2001), which isfurther developed in
the next section. A more accurate description however shows that ingtitutions are deeply
politicd: a certain ingtitutiond setting benefits some actors more than others. This leads
to continuous contestation over the appropriate form the institutional setting should take
and atempts to dter it. Regarding the functiondist view that ingtitutions exist because
they perform certain functions for society (e.g. by benefiting certain groups), Thelen
(2004) has shown that politicd processes can radicdly reconfigure the form and

functions of ingtitutions over time. In an anayss of the German system of vocationd
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training, Thelen shows tha a system that currently functions as a strong dliance between
employers organisations and unions fulfilling an important role in Germany’s high-skill,
high-wage, high-value-added manufacturing economy is based on a system introduced
over a century ago to crush the organised labour movement. A srictly functiondist
perspective would fall to grasp that the syssem has moved away from its initid function,
and has come to fulfil an entirely new set of goals.

2.3. Institutional change
The way in which ingtitutions develop and evolve is a centrd theme in ingtitutiond

theory, and one that has been daborated on by scholars such as Kathleen Thelen,
Wolfgang Sreeck, James Mahoney, and Paul Pierson. Paul Pierson (2004) is mainly
associated with a strand of theory that shows how institutions remain stable over time. In
this body of theory, the reslience of ingtitutions is attributed to feedback mechanisms,
lock-in effects, and path-dependency. Pierson argues that ingtitutions generate dynamics
of sdf-reinforcing or feedback processes. These are related to the notion of increasing
returns and the costliness of changing ingtitutions once they are in place (Pierson 2000;
Pierson 2004): Pierson’s interest in path dependency comes from the assertion that
‘history matters and relates to four issues: 1) The timing and sequence of events highly
determine socid outcomes, 2) Large-scae consequences may result from relatively minor
or contingent events,; 3) Because of path-dependency, particular courses of action, once
chosen, are very difficult to reverses “forssken dternaives become incressingly
unreachable with the passage of time” (Pierson 2004, p. 13), and; 4) Politicd
development is often punctuated by critical moments or junctures (Pierson 2000; Pierson
2004). The path-dependency perspective is an dternative to a functiondist (rationd
choice) view of ingitutions as it shows how factors tha have given rise to certan
ingtitutions can be quite different from the ones that sustain the ingtitution over time
(Pierson 2004; Thelen 2004).

The notion of path dependency is closdy associaed with a ‘punctuated
equilibrium’ modd of ingtitutiona change. Pierson is however sometimes more nuanced,
focussing more on incrementa change, though he still refers to “threshold effects” and
“key causd factors’ (2004, p. 13/ 14) indicating a ‘punctuated equilibriuny view on
historicd developments. According to this view, ingtitutions are stable and inert and are
reproduced through a variety of mechanisms, ingtitutiona change is brought about by
exogenous shocks. In this respect, it corresponds with rationd choice perspectives, in

which change can dso only be exogenous as systems naturdly maintain themselves.
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Although the punctuated equilibrium modd can account for certain instances of
ingitutiond change (eg. ater a revolution), change often takes place incrementdly
(Streeck and Thelen 2005). In addition, there are many cases where significant exogenous
shocks (e.g. the Second World War in Germany) have not lead to ingtitutiona change
(Thelen 2004).

Before | further discuss the ways in which various scholars have conceptudised
various types of institutional change, | discuss the source of institutional change. The most
important source of ingtitutiona change according to North is a change in relative prices
(1990 p. 84). When prices change, the terms of a contract change, providing an incentive
to dter theterms of acontract in line with actors preferences. Hdl and Thelen show that
the opening up of nationa economies can be an important impetus for institutiona
change as it changes the market pressures and opportunities under which firms operae
(Hdl and Thelen 2009). These pressures and opportunities can be understood as a
change in relaive prices. For instance, as labour becomes chegper because firms can
move to low-cost countries, firms may use their increased bargaining power to re-write
the contract with labour and advocate a more flexible verson of the employment
contract. Firms are then the centrd actors in an ensuing process of ingitutiond
adjustment with pressures on unions and governments. However:

“governments typicaly do not have the luxury of responding to internationa

economic developments on a tabua rasa In many cases, they have to react to

corporate dtrategies tha are shifting even more rgpidly in response to those
developments. Changes in rules often follow the accumulation of ‘deviant’

behaviour (...)” (itdics and parenthesesin origind) (Hal and Thelen 2009, p. 17).
For instance new rules may be necessary because actors (i.e. firms) increasingly breach
the rules in response to the new pressures and opportunities in which they operate
(Streeck and Thden 2005; Li, Feng e d. 2006; Hal and Thelen 2009). Firms usng
temporary labour in breach of the law, or outside the CLA, may bring about ingtitutiona

change or, depending on the case, areinforcement of existing law and existing CLAS.

2.4. Normalisation and institutionalisation of temporary work
Ingtitutiona change is closdy intertwined with processes of ingtitutiondisation and

normdisation. Ingtitutiondisation is a process by which a particular activity, here: the use
of temporary work by employers and workers, becomes ‘routinised” and ‘regular’. The
outcome of this process is a (new) ingtitution. Normdisation is a process whereby a

practice becomes more and more widespread (quantitative dimension) and accepted in
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norms (quditative dimension). Normdlisation is to a higher or lower extent pat of a
process of ingitutiondisation. The concept of ‘normdisation” was firs used by
Ellingsaeter in her analysis of part-time work in Norway (Ellingsader 1989). Visser (2002)
adso used the term in an andysis of part-time work in the Netherlands and showed that
the ragpid increase and normdisation of part-time work throughout the 1980s and 1990s
was not the outcome of policy planning but the result of changing behaviour and
preferences of Dutch women. Changes in behaviour were then taken up and
accommodated by changesin the formal institutions (Visser 2002).

In the process of normdisation and ingtitutiondisation, informd ingtitutions play
a key role. The causd relations in fact run both ways. as behaviour changes, informd
ingtitutions (norms) may dter and this may lead to modifications of the formd rules. In
the previous section | showed how firms can clam to be an exception, operating on the
boundaries of the law, thereby functioning as a ‘motor’ for change. Changing behaviour
is here the increased use of temporary work by employers in response to externd
pressures. These externa pressures are heightened globa forces to become more flexible
and cogt-efficient and, on the supply side, the changing role of women in society and
ther incressed participation in the labour market. In my framework of andyss these
‘externd pressures shape the behaviour of employers, which | regard as the core actors
for anayss (see figure 1. below). Informd rules are the norms tha exist among
employers and employees concerning temporary work; i.e. the extent to which they
condder it a normd sate of affars to make use of temporary workers or work in a
temporary job.

Ingtitutiondisation occurs by changes in the formd rules; in this project this is
nationd level legidation and the sector-or company level CLA. These two leves of
forma regulation can dso mutudly influence each other. In turn, changing rules have an
impact on the behaviour of employers and employees whereby more restrictive rules will
leed to a smaler extent of temporay work and more permissive rules will trigger
temporary work to become more widespread. This changing behaviour is then again
further input for changes in the norms and as norms change and the fringes of the rules
are being sought and maybe even trespassed, this again can lead to change in formd
institutions. Findly, there can be feedback loops from the formd ingtitutions a sector-
level back to those at national-level, athough these might operate via changes in informal
institutions. Together, their relations show the following processes:
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Figure 2.1. Temporary work: normalisation, institutionalisation, and ingtitutional change
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Intitutionalisation as process

The figure shows tha normdisation is to a lesser or greater extent an aspect of
ingtitutiondisation,; this is represented by the dashed circles. With this modd in mind |
would like to point out that changes in dl aress, i.e. formd ingitutions, informd
ingtitutions, and behaviour, dl occur within a certain structure of power in which actors
operae. At various levels in the andyss, this will be more or less explicit. The above on
the source of ingtitutiona change, ingtitutiondisation and normalisaion leads to the

following three propositions:

P1. Asexternal economic pressures for flexibilisation increase, employerswill use more temporary work.

P2. Astarpaary wak bexmes noewdesreed, theinfamd inditutians an terpaary wak ettall
nmoreacgtaneledingtoa devand’ fa ruedangein famd inditutians

P3. When rues baore nore pamissve ragprding the use d terpaary wak, tarpaary wak will
besore nore aqpted by bah eplojes and erpojess terpaary wak will beome less agepted when
rules become more restrictive.

These propositions will be tested in chapters four, five and six, in which | will analyse the
developments in the Dutch ingitutiond framework in comparative internaiond
perspective (chapter four), and more specificdly in the Netherlands (chapters five and
sx). As the 1999 F&S law created a new framework and a new ‘baance for temporary
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work, it entaled ingitutiondisation and contributed to normdisation. This in turn
dfected behaviour and informd inditutions on temporay work, as wel as
institutionalisation within CLAS.

2.5. The nature of institutional change - four issuesfor discussion
Besides the source of ingtitutiona change, much has been written on the nature of

ingtitutiona change; | discern four issues for discusson. The first issue is whether a
development should be classfied as a change or rather a perpetuation of existing
practices. Secondly, there is the issue whether ingtitutiona change is discontinuous or
incremental. Thirdly, it isimportant to ask whether change is intentional or unintentional,
and fourthly whether it is endogenous or exogenous. Regarding the last issue, there could
be cases where ingtitutions change so dowly that it becomes questionable if there is
change or continuity. Deeg has commented on this particular point by stating that “it
may be that it is only possible to determine retrospectively and with considerable lag time
that there has been a change to a new path” (2005, p. 195). It can be imagined that one
observer sees indtitutions that remain unchanged, while another clams that change is
indeed taking place, dbeit very dowly. If the last case is taken to the extreme, one might
never observe inditutiond stability, and this is indeed what historicd ingtitutionaists
have been accused of (Thelen 1999).

Sreeck and Thelen have asked the question “What counts as change?’ (2005, p.
16), and answer it by gating that smdl changes are often overlooked. They criticize
scholars for ignoring change or to regard al “that appearsto be new as avariaion of the
old” (ibid.), and argue that focussing on continuities leads to a disregard for large
transformations. Sreeck and Thelen however provide very little if any tools for cases
where it is ambiguous and difficult to ascertain if there is actud change. In this project
the timeframeis six to ten years in chapters four and six, whileit is around 40 yearsin the
study of temporary work in the Netherlands (chapter five). As the time frame is shorter,
it becomes harder to discern whether change has taken place. In empirical research thisis
adways an empiricd question and | will make some statements that change has indeed
occurred, and show why that is the case. Because the project however deds with
incremental changes these statements remains contestable and open to discussion.

When one finds that institutiona change is indeed taking place, the second issue
for discusson aises was the change discontinuous or incrementd? Although
ingtitutiona change can sometimes be discontinuous, such as in the case of arevolution

or asudden change in the law, most ingtitutiona change is incrementa by nature (North
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1990; Pierson 2004; Sreeck and Thelen 2005). In his 1990 work, North emphasizes that
ingtitutiona change takes place incrementdly and is made up of continuous marginal
adjustments. He relates this mogtly to the fact that formd ingitutions are embedded in
informa ingtitutions such as traditions and customs that provide legitimacy and ensure
self-enforcement; formd enforcement done is not enough (North 1989; North 1990).
Also, informd rules are “extensions, elaborations, and qudlifications of rules that “solve”
numerous exchange problems not completely covered by forma rules” (North 1989,
p. 241, quotation marksin original).

The relationship between forma and informd rulesin the analysis of institutional
change is a complex one. North argues that changes in informd ingtitutions lag behind
formd ingtitutiona change (North 1990). Formd ingtitutions might be changed
overnight, such as the introduction of the F&S law, but informd ingtitutions (at sector-
level) are more resistant to deliberate policies. In practice, formd ingtitutions are dways
to a certan extent discontinuous (eg. the introduction of a law) while informd
ingitutions are not. Formd rules might be changed with the am to overrule existing
informa ingtitutions (North 1990, p. 88). Als0, actors can atempt to change the forma
sructure by amending the informd rules first (Li, Feng et d. 2006). One of the ams of
the F&S law was to overrule ‘deviant’ behaviour and norms and bring them in line with
genera developments regarding (among other things) temporary work taking place in the
labour market as awhole. | will anayse the extent to which this development at nationa
level has led to a change in the sector-level CLAS (i.e. the forma ingtitutions) regarding
the use of temporary work. If change a sector-level has not occurred despite the new
ingtitutiona framework implemented a the nationd levd, the room to deviate from the
provisions of the F& S law has been used to maintain existing practices. Thisisthen likely
caused by the informa normative order in which ingtitutiona arrangements are rooted
(March and Olsen 1989), and tha is resstant to change (Dimitrakopoulos 2005).
| therefore propose that:

P4: In satas with grang infamd inditutians an terparary wak, dangs in famd inditutians a
national level will have little or no changein sector-level formal ingtitutions and behaviour.

Some framework of what is outlawed by formd ingtitutions provides the background to

proposition four; whatever is forbidden, is much less likely to occur. This assumption is
not tested further as the practices studied in this project are not outlawed. In addition,

46



Chapter 2 — A framework for understanding institutional change and the role of interest
associations

proposition four only holds under conditions of unchanging power relations between the
parties that negotiate and draw up these formd ingtitutions a nationa and sector-level,
I.e. the socid partners. The formd nationa-levd ingtitutions are the introduction of the
F&S law and the other law regulating the TAW sector, the Law on the Allocation of
Labour through Intermediaries WAADI. The sector-level formd ingtitutions are CLA-
provisions on temporary work; behaviour is the extent of temporary work. The informa
ingtitutions are the extent to which use of temporary work is aready widespread and
there are norms entailing acceptance of temporary work in a sector.

The third discusson point is whether ingtitutiond change is intentiona or
unintentiond. Related to this, a distinction should be made between the forma rules and
the ways in which the rules are implemented. In this project the change in the formal
institutional framework on temporary work was the F& S law. The formal rules laid down
in the F&S law are implemented in sector-level CLAs (formd ingtitutions), and have an
impact on the norms of employers and employees (informa ingtitutions). Because of the
room parties to a CLA have to deviate from the F& S law, a gap can arise between what is
stated at national-level and how rules are implemented at sector-level CLAs. The fact that
outcomes may be unintentiona from the legidator’s point of view is relaed to two
factors. Firg of dl, actors might have difficulty deding with the complexity of the new
rules. Secondly, rules dways offer a certain room to manoeuvre for actors to implement
the rules in line with their interests. What happens in collective bargaining is that the
party that makes concessions concedes to change that is not intended from that party’s
point of view.

In the long run, ingitutiond change is dmost dways unintentiond for two
reasons. Firsly, actors are ssldom aware or interested in the long-term outcomes of ther
actions that remain largely external to them and do not have explicit motivations towards
the god which is the eventua outcome. Secondly, they are only to a limited extent
cgpable of influencing dl aspects of a complex redlity. Thelen (2004) has for example
shown that in the case of Germany’s system of vocationd training, after a certain period
of time the rules in place started to benefit a different group than the one that was
initidly intended to benefit from them. In this project, | look at the short run, i.e a
period of roughly ten years, but | contend that even in the short-run ingtitutiona
development can have unintended consequences. The notion of unintended
conseguences has been an essentiad dement of sociologica anaysis and is a centrd

feature in the work of classcd socio-economic thinkers as Mandeville, Toqueville, and
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Smith (i.e. the ‘invisble hand’) (Boudon 1982). Boudon gives an overview of the various
types of unintended consequences that are multiple and multidirectiond, i.e. they can or
cannot be unforeseen, can or cannot be beneficid, and this in turn is likely to vary for
different (groups of) actors. With the exception of functionadist theories, the mgority of
theories on ingtitutiond change incorporate the notion of unintended consequences. It is
present in path-dependency-theories (Pierson 2004) (see previous paragraph), and in the
typologies of incrementd, discontinuous change discussed in the next section. The
notion of unintended consequences is therefore taken up in the propositions five to nine
on the various types of institutional change.

The fourth issue rdevant when andysing ingtitutiona change is the question
whether change is endogenous or exogenous. Most change is endogenous (North 1990;
Sreeck and Thelen 2005) and the digtinction between endogenous and exogenous is not
clear-cut. Many changes are Smultaneoudy partly exogenous and partly endogenous,
because actors within a syssem are dways to a certan extent free to react to the
exogenous change and change inditutions accordingly. An example is the way
globdisation has had a different impact in various countries (Deeg 2005; Sreeck and
Thelen 2005). In these various countries, policies to increase flexibility in the labour
market have been introduced referring to pressures of globdisaion. While these
pressures can be regarded as exogenous, actors within a country are to a certain extent
freeto react to them, making implemented changes partly endogenous. A similar process
occurred with the introduction of the F&S law; this was not only an exogenous factor
influencing the ingtitutiond framework of flexible labour, but dso to a certain extent an
endogenous change, as it codified the normaisation of temporary work dready visble in
informa ingtitutions and CLA-provisons on temporary work. Roots has even stated that
“law is inherently incapable of producing mgor socid change because legd restrictions
unsettle socid equilibria and generate counteractions” (Roots 2004 p. 1376). Thisis in
line with Dutch labour law in generd: it is generdly amed a codifying broad
developments, mainly to get the outliers in line with these developments and to gain
some control over a specific segment of the labour market (Asscher-Vonk, Fase et d.
2003).

2.6. A typology of institutional change
In light of the four issues for discusson posed aove, | contend that the changes in

regulation of temporary work in the period consdered are best analysed with theories
deding with endogenous and incrementa change. | contend that the introduction of the
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F&Slaw in the Netherlands was not entirely an exogenous shock, athough it was partly
introduced in response to ‘deviant’ employer behaviour and pressure due to exogenous
developments such as internationaisation. Because the law was partly a codification of a
trend of increasing labour market flexibilisation dready taking place in the Netherlands
from the early 1990s, the developments that took place at sector-levd after the law was
introduced are likely to be incrementd. Whether or not developments can actualy be
regarded as change, or rather as a continuation of practices dready taking place is an
empirica issue that will be fleshed out over the course of this book. Also, the degree to
which changes led to unintended outcomes will show from the empirical analysis.

Sreeck and Thelen (2005) have developed a typology of ingtitutiond change,
teking endogenous, incrementa change as a sarting point. In their book “Beyond
Continuity” the authors show that, in contrast to so-caled ‘punctuated-equilibriun
models, in most cases change does not occur in shocks, but is incrementd. In line with
for example Pierson (2000), they furthermore argue that small, incrementd changes in
ingitutions can have large-scae consegquences, which are often largely unintended.
Streeck and Thelen developed their theory in response to the path-dependence literature
and the ‘varieties of capitdism gpproach (Hal and Soskice 2001). This literature takes
the firms as the most central actor that coordinates its behaviour with other actorsin five
spheres, eg. the sphere of reaionships with employees or the sphere of industrid
reaions. The naure of this coordinaion can vary, resulting in a classfication of
countries as either “libera market economies”’ or “coordinated market economies’. In
liberd market economies the market is an important coordinator for firms behaviour,
while in coordinated market economies various stakeholders are involved. Hdl and
Soskice argue tha dthough these two types of economies vary in the naure of
coordination in dl five spheres, they can both produce optima macro-economic
outcomes. The explanation for thisliesin the notion of ‘ingtitutiond complementarities,
or how ingtitutions mutudly reinforce their workings. Because of the centrd place that
ingtitutiona complementarities have in the varieties of capitdism gpproach, it has been
accused of afocus on equilibrium (Streeck and Thelen 2005, p. 16).

Thelen, in cooperation with Sreeck and with Hall, has criticized the varieties of
cgpitaism perspective as it puts too much emphasis on ingitutiond sability and
coherence. As a reault, the efforts behind the maintenance of ingtitutions, as well as
incrementa change, are overlooked (Thelen 2004; Sreeck and Thelen 2005; Hal and
Thelen 2009). Sreeck and Thelen digtinguish between the process of change on the one
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hand, which can be incrementa or abrupt, and the result of change on the other, which
can be ether continuous or discontinuous (2005, p. 9). The punctuated equilibrium
mode is associated with abrupt change that leads to discontinuity; the type that they
focus on in their 2005 book is a process whereby changeis incrementd, but the outcome
is also discontinuity. Streeck and Thelen introduce new conceptual tools to analyse small-
scde ingitutiona developments with large-scde consequences. In contrast to the
punctuated equilibrium moded, these types of change do not occur solely during a short
time-span, but rather constantly take place from within:
“Politicd ingtitutions are not only periodicaly contested; they are the object of
ongoing skirmishing as actors try to achieve advantage by interpreting or
redirecting institutions in pursuit of their goals, or by subverting or circumventing
rulesthat clash with their interests” (Streeck and Thelen 2005,  p. 19)
In the typology of Sreeck and Theen, feedback effects reman in the background,
dthough these too might play an important role; developments are hardly ever unilaterd
(Thelen 1999). The F& Slaw is designed to stimulate tailor-made solutions at lower levels.
| expect that in the fleshing out of the F&Slaw in CLAS, some feedback effects to the
national level can be expected, which may lead to convergence between sectors.

Sreeck and Thelen have developed a typology consisting of five modes of gradua but
large-scale transformative change: Displacement, Layering, Drift, Conversion, and Exhaustion
(ibid. p. 31). Hdl and Thelen (2009) dso deveop three types of ingitutiond change:
defection, reinterpretation, and reform. These three types of change are placed within the
vaieties of capitdism perspective and therefore point to the firm as the centrd actor.
Two of the three types of Hal and Thelen arein fact the mechanisms behind two of the
five modes developed by Sreeck and Theen; defection is the mechanism defining
displacement and the mode conversion features reinterpretation as main mechanism. | therefore
discuss these two combinations of mode and mechanism together. In addition, Hal and
Theen discuss ‘refornmr, which is explicit ingtitutiond reform caried out by a
government and built on coditiond politics. | will discuss reform as a sixth type of
institutional change.

In the case of displacement, exigting ingtitutions are questioned and become dowly
discredited. Actors stop following the practices that are prescribed by an ingtitution and
no longer behave cooperatively towards an outcome. Sreeck and Thelen atribute thisto

the fact that an ingtitutiona framework is never completely consstent. The ingtitutions
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displacing the existing ones can be ingtitutions that existed previoudy but had moved to
the periphery of society, that were dways suppressed, or that are exogenous to society.
Sreeck and Thelen argue that displacement is more likely to occur when endogenous
change has “prepared the ground” (p. 22). However, the way displacement of this type of
change exactly relates to the informal institutional structure is not discussed. Relating this
process to the Dutch case, | argue that:

P5. If sogd partnes ddet fran usng the CLA fa cogpeation and negtiation o flexihility and
Security provisions on temporary work, and start using other institutions, thisis a case of displacement.

Cases of layering entail the emergence of new ingtitutions unto existing ones. The existing
schemes are not attacked, but their status and structure is gradualy changed within the
system. When new schemes are ‘layered unto’ old ones, they are likely to develop a a
faster pace than the existing schemes. Support for the older institution dowly wanes and
eventualy, the old ingtitution can be replaced by for example displacement or drift. The
F&S law was to a certain extent layered unto existing law, and CLA-provisions can aso
be layered unto other provisions of the F&Slaw. It isimportant to note that layering in
this sense is facilitated and partly amed a by the syssem of 3/ 4-mandatory law. For
example, the provison on FT-contracts introduced by the F&S law reads that three FT-
contracts can be offered, dthough socid partners can negotiate in a CLA tha this
number isincreased or decreased. Such diverging provisions, laid down inthe CLA arein
fact ‘layered’ onto the rules of the law. This autonomy to negotiate diverging provisons
is not dedt with in the types of change outlined by Hal, Sreeck and Theen. Ther
typology is not developed for stuations where parties have the freedom to layer their
ingtitutions at sector-level (i.e. the CLA) onto the formd ingitutions & nationd levd.
Ther andyss therefore lacks a cler multi-level dement that is a core feature of the
Dutch ingitutiona regime. In the process of layering, new eements are atached to
exiging ingitutions, thereby gradudly changing the status and dructure of the

institutions. Tailored to the Dutch case, | will use the following proposition:
P6. In the Duih a2 CLA-prodsas are layered unto the netiad-led famd inditutians an

terpaay wak (i.e the F& S lan), and as CLA-rodsas dadate fran whet is laid doan in the
F& SLaw, they can change the status and structure of this formal national-level institution.
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In the case of drift, ingtitutiona change takes place while a the surface ingtitutions seem
to remain stable. One centra mechanism behind drift is the deliberate neglect to adapt
the ingtitution to a changing environment. Another mechanism related to drift is the gap
between the rules and their implementation. As the pressures in the environment dter,
the way rules are implemented might diverge more and more from how they were
intended. Drift can be the result of a passive lack of maintenance of an indtitution, an
active lack of maintenance, or active cultivation of an dternative. Observing drift in the
Netherlands would entail that we find a gap between what is negotiated in CLAs and the
provisions lad down in the F&S law. The mechanism behind this is that the ingtitution
of the CLA is not mantaned or dternatives are sought while a the surface, the
ingtitution itself remains intact. The gap between rules and implementation of the rules
are however not problematic in the Dutch case as this was intended by the legislator. |

expect that:

P7. If theCLA ravainsintad at the ufaewhleits antett dvergs fran havit wes intedad, beit
dueto active or passive lack of maintenance, or active cultivation of an alternative, thisisa case of drift.

In the case of converson, existing ingtitutions are redirected towards new gods or
functions. Conversion can occur in response to changes in the environment or changes
in the power relations within a sysem. New gods or the incorporation of new groups
into the coditions on which ingtitutions are founded can drive changes in the functions
of indtitutions (Thelen 2004, p. 36). Here too, the ggp between the ingtitution and the
actual implementation is central. This gap might arise due to unintended consequences of
institutional design, ambiguity in the rules or how they should be applied, reinterpretation
of rules to further certan interests, and redeployment due to changing externd
conditions or changing coditions over time (Sreeck and Thelen 2005, p. 31). The
outcome is an ingitution that is formaly still intact but has been redirected towards a
new purpose. Hal and Thelen (2009) give an example of conversion by discussing the
mechanism behind it: reinterpretation. In the German system of industrid relations
extended possibilities for lower level collective bargaining to accommodate demands for
more talor-made provisons a a lower level have been reinterpreted and redirected to
bring down workers employment conditions.

At the level where CLASs are concluded, one might dso be able to witness

converson, whereby existing practices are used towards new ends. With restrictions on
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trid periods introduced with the F&S law, employers might have increased their use of
temporary workers, or extended possibilities for usein their CLA, asthisis dso away to
screen possible new employees (Berkhout and Van Leeuwen 2004; Blanpain 2004).
Another use of temporary agency workers relaes to the reduction of costs of hiring and
firing (ibid.). Here too one can see that one type of flexibility (agency workers) might be
used to replace another type of flexibility (eg. low dismissd protection). However,
reinterpretation might work both ways: when existing practices are not used towards new
ends, but new practices are rather used towards existing ends. Using different practicesto
achieve the same end (e.g. agency work to keep hiring and firing costs low) might entall a
continuation of practices, while the label changes. In essence it involves the same
mechanism as conversion, i.e. ‘redirection’ or ‘reinterpretation’ (Streeck and Thelen 2005,
p. 31). However, it is clearly a different process taking place. In fact, this could be
regarded as atype of ‘reversed-converson’, or a stuation where ‘old wine is sold in new
bottles. | therefore contend that:

P8. If existing CLA provisions are redirected towards new ends, thisis a process of conversion. \When
new CLA-provisions are used to obtain existing ends, thisisa process of reversed-conversion.

The fifth mode of change is exhaustion whereby the behaviour invoked or dlowed by an
existing rule actually underminesiit. Over the course of a certain period of time the scope
of the ingitution gradualy dwindles and it dowly bresks down or withers away (Streeck
and Thelen 2005, p. 31). Mechanisms in this process entall the undermining of the
institution by its own workings, decreasing returns due to changing cost-benefit relations,
and limits to the growth of the ingtitution. In the Netherlands for example, the public
disability benefits scheme was used extensively in the early 1990s by firms who wanted to
dismiss part of their workforce. This hgppened up to the point where dmost a million
people received unemployment benefits and the scheme was no longer sustainable.
Before the system entirely broke down, it was substantidly reformed. There are however
no sgns that the Dutch ingtitution of the CLA is declining in importance. Although the
union densty figures and therefore the power of the trade unions is decreasing, the
current level of barganing coverage is unchanged compared to the 1980s
(EuropeanCommisson 2008). The ingtitution of the CLA is ill highly vaued by both
employers and employees, exhaustion is therefore not reevant for anaysing
developmentsin the CLA in the Netherlands.
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A sixth form of institutional changeisreform (Hall and Thelen 2009). In contrast
to the five types discussed above, which mainly encompass ‘bottom-up’ change, reform
is an ingtitutiona change endorsed by governments and backed by coditions of socid or
political actors. A codition arises dter different groups of actors have reached a
compromise regarding their conflicting interests. In the Netherlands, many socio-
economic reforms are based on compromise between employers and employees
representatives (see chapter five). In the Dutch ‘consultation economy the socid
partners for instance played an important role in the design and implementation of the
F&Slaw:

P9. If thedraning up and inperataian d the F& S lavwesto a large extent badked by antra
coalitions of social and political actors, it can be regarded asa reform.

As | andyse a range of sectors in this project, it is possble that the above-mentioned
processes differ per sector, e.g. in some sectors | might find conversion while in others |
might find drift. Possible explanations for these variations between sectors are outlined
in the next section.

2.7. Multi-level institutional change
The formd inditutiona framework on temporary work has been dtered with the

introduction of the F&S law in 1999. Wheress the introduction of the F&S law was an
intended change in the formd ingtitutiona regime, the developments that as a result
might have taken place a the sector-level could have been largdly unintended. | analyse
to what extent these developments have had an effect a sector-level in the use of
temporary work (behaviour), norms on temporary work (informd institutions) and CLA
provisions (formd ingtitutions). To andyse the developments at sector-level, | will focus
on the use of, and CLA provisons on, FT-contracts and TAW a sector-leve, which |
group together as temporary work’. Because the F&S law stimulates ‘tallor-made’
solutions, CLAs that are mostly negotiated a sector-level, | might observe differences
between sectors. In addition, as my study will cover a certain period of time, | will also be
able to analyse whether differences between sectors are increasing or in fact decreasing.
Incressing differences, or divergence between sectors, then shows that tailor-made
provisons are indeed concluded. When variaions across sectors however decrease over
time, this points to convergence, possibly triggered by learning or benchmarking

processes across sectors. This leads me to the following proposition:
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P10. If varidias bawan sias inceee o ting i.e a praes d dwege this etals the
redistion d tala-mede’ ssta-led sdutions If variatians bewen satas daresse o tine i.e

convergence, thisis brought about by benchmarkinga 1earning=processes.

Deviating CLA-provisons can be e@ther more permissive or more redtrictive than the
national provisionstaken up inthe F&Slaw. If ina CLA it isfor example negotiated that
two FT-contracts can be concluded with an employee, while the law states that three FT-
contracts can be offered, this CLA is more restrictive than the law. | conceptudise more
lenient provisions as employer-friendly and stricter provisions as worker-friendly.

Ingtitutiona change in this sense is related to shifting interests of actors or shifts
in the extent to which they can redise their interests. For example, when employers fed
they bear too many risks of the employment relationship as aresult of for example high
costs for dismissal, they will use more temporary work (De Kok, Westhof et a. 2007). As
mentioned in propostion four above, informd rules play arole a the sector leve in for
example collective bargaining. Bargaining is an important mechanism to codify or
influence informd rules in addition to the more obvious negotiations about forma rules.
In the process of bargaining, actors will prefer the (forma and) informd rules that best
serve thar interests. When socid partners fed that the provisons of the F&Slaw are not
in line with ther interests, they will have an incentive to negotiate CLA-provisons more
permissve or more grict than the provisons lad down in the F&S law. | assume that
employers representatives have an interest in increasing flexibility by negotiating more
permissive provisons, while the interest of unions is to protect workers from insecurity
and negotiate stricter provisions.

The extent to which actors can secure their interests, however, is based on the
power they have vis-aVis other actors. The st of formd and informd rules that ensue
from the bargaining process are shaped primarily by asymmetries in bargaining power
(Knight and Ensminger 1998). The power resources of the parties are rlaed to a
number of sector-characteristics. For example: worker-friendly CLA-provisions are more
likely in sectors with strong unions and alow need for flexible labour. Also, an economic
downturn can affect the bargaining strength of unions vs. employers organisations. As |
specificdly anayse the impact of the economic downturn in the Netherlands between
2002 and 2004, this is dso a factor | take into account. The impact of the economic

downturn however, will have affected sectors that are more sendtive to the business
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cycle (e.g. construction) more than those with low senstivity to the business cycle (e.g.
supermarkets). A description of the sector-characteristics, and propositions on their
impact on CLA provisons and actud use of FT-contracts and TAW is taken up in the
empirical chapter six. In that chapter, | will test the following propositions:

P11: Irrespective of the strength of informal ingtitutions, power changesin favour of employerswill lead to

CLA-provisions more permissive than what is laid down in the F& Slaw.

P12: Irrespective of the strength of informal ingtitutions, power changesin favour of employeeswill lead to

CLA-provisions more restrictive than what islaid down in the F& Slaw.

In processes of ingtitutiondisation and ingtitutiona change, actors, i.e. purposively acting
individuds or groups, play an important role. In the following section | show the impact

that individuals can have in emergence and more importantly the changing of institutions.

2.8. Institutional entrepreneurship
Sreeck and Theen have pointed out that change is never automatic but adways

sponsored by certain actors. Between on the one hand an ingtitutiona environment that
sructures and gives meaning to the lives of individuas and on the other the cgpacity of
individuds to change this very environment lies an area of tenson. This tenson has
given rise to the notion of so-cdled ‘ingtitutiond entrepreneurs that seize opportunities
for change and innovation (DiMaggio 1988; Scott 1995; Fligstein 1997; Colomy 1998).
Opportunities are dways avalable as “there is dways room, and often reason, to be
critical of what is deemed appropriaie” (Hdl and Thelen 2009, p. 10). Ingtitutions can be
interpreted differently by different actors. Divergent interpretations and outcomes of the
ingtitutiona environment are closaly linked to the interests of actors. “actors are strategic
and even those not involved in the design of an ingitution will do everything in ther
power to interpret its rulesin their own interest” (Streeck and Thelen 2005, p. 27). North
(1990) dso pointed out that ingtitutiond change is not only mostly incrementd in nature,
but dso that the instruments of ingitutiona change ae politicd or economic
entrepreneurs. Change requires entrepreneurship; ingtitutiona entrepreneurs atempt to
dter or even destroy exigting ingtitutions and/ or establish new ingtitutions with the am
to obtan their objectives. This process aways occurs within a certan congdlation of

power.
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The tenson mentioned above can dso be framed as a paradox: how can
individuds change the very ingtitutiona environment made up of forma rules and
informal norms that structures and gives meaning to their lives? This points to one of the
core discussions in sociology: the problem of structure and agency. To what extent can
actors make use of ther agency and dter the very environment that structures ther lives
and helps them make sense of the world (Boxenbaum and Battilana 2004; K oene 2006)?
In his framework for anadysing ingtitutiona change, North focuses on organisations and
thelr entrepreneurs as agents of ingtitutiona change (North 1990, p. 4-5). Entrepreneurs
are purposive actors that operate within a certan ingitutiona structure. When these
structures frustrate them in obtaining their objectives, actors have an incentive to try and
dter the ingtitutiona structure. This can be done indirectly, by undermining the informa
ingtitutions, or directly, by atemptsto dter the forma rules (North 1989, p. 242). These
two ways to dter the ingtitutiona structure have been eaboraed by Li, Feng and Jang
(see below).

Whereas North atributes ingitutiona stability to high costs of change, Thelen
shows that ingtitutiona continuity, or the absence of change, is not per se the result of
passiveness of actors. Ingtitutiona continuity can just as well be the result of deliberate
drategy. Thelen (2004, ch. 1) argues that stability of ingtitutions is not an automatic
process, when ingtitutions persst, this is often due to active maintenance of the status
quo by actors whose interests are met by the arrangements. Ingtitutiona stability too
might require purposeful action by ingtitutiona entrepreneurs. It is important to note
that there are countervaling forces when actors try to shagpe, change and credate
institutions. Institutions are not perfectly creatable or malleable (Scott 1995). Institutional
entrepreneurs aways operate within a set of ingtitutiond constraints and power relations
that set boundaries to the room for change (North 1990).

Ingtitutiond entrepreneurs can be individuds, but as individuas mostly operate
within a certain associdion, ingitutiond entrepreneurs can dso be associaions,
composed of multiple individuas. The associations | anayse are employer’s organisations
and trade unions. In addition, the government is dso an actor that can be an indtitutiond
entrepreneur. Especidly in the Dutch consultation economy, ingtitutiona reform of the
labour market is shaped by negotiations between the government and associations that
represent certain interest groups. These associations can am to further the gods of their
individua members, but to some extent they are dso sdlf-interested and advance ther
own goals that are independent of their members (Schmitter and Streeck 1985). Based on
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these gods, they operate as ingtitutiona entrepreneurs with certain skills and within a
certain field. The role that associations can play within afield is very much shaped by the
government; they are assigned a digtinct role to stimulate order between the state and
civil society, and between the market and the community (Schmitter and Sreeck 1985).
By means of 3/ 4-mandatory law in the F&Slaw, the Dutch government explicitly amed
a encouraging the role of the socid patners in regulating flexibility and security
outcomes. Schmitter and Sreeck emphasize that the role associations can play is shaped
agang the backdrop of “the Damocles sword of threatened direct state intervention”
(1985, p. 20). The State retains a relatively strong and autonomous role that provides the
context in which associations can pursue their objectives.

Schmitter and Streeck argue that associations seek to defend and promote their
interestsin a process of negotiation. To facilitate negotiation, actors must have a series of
skills: they have to know the rules of the negotiation process, they have to be able to
operate with different actors in different power constellations and within different realms,
such as the politicad ream and the redm of industrid relaions. Associaions must
furthermore be cgpable of recognizing each other as legitimate barganing parties and
reaching and implementing compromises. To reach these compromises, the authors
point out that it is imperative for the parties to have some degree of symmetry in ther
respective resources (1985, p. 10/11) (see propositions 10 and 11 above).

Another aspect of the fidd in which associations operate, is the existence of
various lines of cleavage. Within groups of associations there are cleavages between the
included and the excluded, between the well-organised and the less well-organised,
between established and riva associations, and between associations that make up a
maority and those that make up a minority. In the Dutch agency work sector, thereis a
number of employers representatives and trade unions between which cleavage lines
might exist. In chepter five, | will delve further into these cleavage lines and the
interaction between these associations that shape the direction of institutional change.

The freedom provides by the ingitutiona environment to change it, the
‘windows of opportunity’, are used by ingitutiond entrepreneurs. Subsequently, an
important anayticd step is to determine the room to manoeuvre for actors: what is the
space for people to renegotiate the terms of action? What are the degrees of freedom?
The exigting ingtitutiona framework and the (incomplete) information a hand shape the
room for manoeuvre within existing structures, according to North (1990, p. 100). This
level of freedom leaves room for agency, dthough this does not necessarily imply that
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actors will use this freedom to innovate practices. Ingtitutiona entrepreneurs have to
experience a ‘sense of urgency’ to break out of the normd procedures and find new ways
to carry out procedures. Ingtitutiona entrepreneurs are believed to need certain skills to
do this, foremogt thorough knowledge of the playing fields and politicad skills to ded
with other actors in different arenas. In the Netherlands, (possble) ingtitutiond
entrepreneurs operae within a ‘consultation economy’. This entails that knowledge of
the networks in which one operates is centrd to success. All players in the fidld know
esch other. In a consultation economy in which one aways operates within a network,
one should aso keep a clear view of the interests of other actors. For example, it is
important for an employers organisation to dso show ‘a socid face and take the
interests of trade unions into account.

The form taken by entrepreneurship can be through politics and lobbying, or by
exerting a certan degree of power. Li, Feng, and Jang (2006) distinguish four ways
through which indtitutiond entrepreneurs change their environment. The firg is to
advocate openly for changes in for example the media Two conditions for such a
strategy to be effective are on the one hand tolerance on the part of relevant groups for
new ideas and on the other the fact or perception tha changes will be beneficid for the
generd public. The second strategy is to persuade relevant decison makers ‘behind the
scenes through lobbying. A third strategy is for an entrepreneur to clam to be an
exception. In this sense, the entrepreneur would not attempt to change the rules (at leest
on paper), but to clam the right to exemption from the rules. The fourth strategy is
termed “Ex Ante Investment with Ex Post Justification” (p. 359). When an ingtitutiond
entrepreneur follows this strategy, he or she sets up or expands a business whereby he or
she evades existing laws or regulaions. Only &fter the busness has proved to be
successful, the entrepreneur uses this success to persuade the rulemaking bodies to
change existing regulations (Li, Feng et d. 2006). I ngtitutiond entrepreneurs can change
forma and informd ingtitutions by using one or a combination of the abovementioned
strategies.

Li, Feng, and Jang delineate strategies that apply to entrepreneurs in the pure
sense of the term, i.e. people tha set up an economic business. They show which four
individuas have successfully adopted one of the four strategies discussed above. In this
project | andyse groups as well as individuds, mainly trade unions, employers, and
employers organisations, and show to what extent these associations or individuas
operate as ingtitutional entrepreneurs. My conclusion is that the four strategies defined by
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Li, Feng, and Jang can be gpplied to associaions acting as ingtitutiona entrepreneurs. In
this project | am to show which actors behave like ingtitutiond entrepreneurs that
actively maintain the status quo, or instead work towards smdl or large-scae ingtitutiond

change:

P13. Key adas medethefamd and infamd inditutiond regme o tarpaary wak moepamssve
by 1) quanly advoting far diange 2) Idobying 3) daimingan exagtiand pastion visanistheexiging
inditutions and’ a 4) evading the laws and nars with ex-pot judifictian and dfats to dangethe

rules.

The empiricd andyss in chapter five will show which of these strategies were used by
pivotd entrepreneurs in bringing about change in the norms and rules regarding

temporary employment or CLA-provisions on this type of temporary work.

2.9. Conclusion
In this chapter | have outlined atheoreticd framework to andyse multi-level forma and

informd ingtitutiona change. The formad ingtitutiond change in temporary work & the
nationd level in the Netherlands was mainly the introduction of the F&S law in 1999. |
assert that this was not just an externd ‘shock’ to the Dutch regulations on flexible
labour, but dso a codification of developments aready taking place in the Dutch Iabour
market. In this sense it was an attempt to bring ‘deviant behaviour’ in dignment with
dominant behaviour. | contend tha these nationd-levd reforms represent an
endogenous ingtitutiond change in response to pressures tha originated exogenoudly:
during the 1980s and 1990s, firms started to focus more and more on using flexible
ldbour to reman competitive in an increasingly internationdising economy. This
internationdisation led to increasing competition and a resulting shift in the relative price
of production and labour. This shift in turn expanded the power resources and
bargaining position of employers vis-&vis labour. | follow North (1990) in his argument
that relative price changes are an important source of ingtitutiona change. Because of
these international developments employers behaviour changed, as they were looking for
ways to flexibilise their use of labour and increased the use of temporary work. On the
supply side, there was a rise in unemployment in the 1980s and an expansion of labour
force participation in the 1990s that increased the pool of people tha could work on the
basis of flexible contracts and the bargaining position of employers.
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Changes in behaviour triggered changes in informd ingtitutions, i.e. norms, on
temporary work on both employers and employees side. As a specific type of behaviour
becomes more widespread and accepted, it undergoes a process of ‘normaisation’. These
changes in behaviour and informd ingtitutions in turn trigger reform of the formd
ingtitutions, i.e. laws and CLAS, which is a process of ingitutiondisation. Normaisation
and indtitutiondisation are mutualy reinforcing processes that cregte a cyclica process
(seefigure 1). Thisanalysis provides the basis of the following three propositions:

P1. Asexternal economic pressures for flexibilisation increase, employerswill use more temporary work.
P2. Astarpaay wak bexmes noewdesread, theinfamd inditutians an terpaary wak entall
moreacgtaneledingtoa devend’ fa ruedangein famd intitutions.

P3. When rues baome nore pamissve reggarding the ue d terpaary wak, terpaary wak will
besame nore aagptad by bah eplojes and erpoyess terpaary wak will beome less aggted when
rules become more restrictive.

The first propostion will be tested in the sector-andysis in chapter six where |
operaiondise externa pressures as four sector-characteristics and assess their impact on
the use of temporary work. The second and third propostions will be tested in chapters
four and five in which | anadyse the ingtitutiondisation of temporary work over timein
four different institutional settings, i.e. Denmark, Germany, the UK, and the Netherlands
(chapter four). On the basis of this comparison | will be able to determine to what extent
the nature (i.e. level of security) and extent of temporary work in the Netherlands can be
atributed to its unique path of normdisation and ingtitutiondisation. In chapter five |
then deve further into the Dutch case to gain more insght into how normdisation and
institutionalisation occurs and how they interact.

This project explores forma ingtitutiond change a two levels: the leve of
nationa law and the level of the CLA, which in the Netherlands is most relevant at
sector-level. It is imperative to take both levels into account as the F&S law is 3/ 4-
mandatory, which means tha sociad partners can deviate from the law within a CLA.
This feature of the F&S law is in line with the character of the Dutch ‘consultation
economy’, in which associations play an important role. In chapter six | therefore carry
out an andysis of formd and informd ingtitutiona change within sectors and CLAS. To
do =0, | test the bulk of the propositions by scrutinisng developments across sectors. |
will analyse firstly how forma and informa ingtitutions interact by testing whether the
following holds:
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P4. In sataswith graginfame inditutias an terparary wak, dengsin thefamd inditutians at
national level will have little or no change in sector-evel formal institutions and behaviour.

After this first step of determining the extent of change a the sector-leve, | will
determine the nature of ingtitutiona change by testing the possible occurrence of various
types of ingtitutiond change developed by Peter Hdl, Wolfgang Sreeck, and Kathleen
Thelen. Because the F& S law was amed at reflecting a development becoming visible in
Dutch society, this ingtitutiona change was not abrupt but incrementd. At sector-level
too, the F&S law and its effects are an incrementa change. Whether these incrementd
changes have led to a continuation of practices at sector-level or rather discontinuity will
become apparent from the empirica andyss. | will try to establish to what extent the
institutional change can be classified as displacement, layering, drift, conversion, and reform:

P5. If sudd partnes ddet fran usng the CLA fa cogpaation and negtiation o flexihility and
Security provisions on temporary work, and start using other ingtitutions, thisis a case of displacement.
P6. In the Duih a2 CLA-prodgas are layered unto the neticd-led famd inditutians an
tepaary wak (i.e the F& S lan), and as CLA-prodsas dadate fran what is laid doan in the
F& SLaw, they can change the status and structure of this formal national-level institution.

P7. If theCLA ravainsintad at the ufaewhileits antent dvergs fran havit wes intedad, beit
due to active or passive lack of maintenance, or active cultivation of an alternative, thisis a case of drift.
P8. If existing CLA provisions are redirected towards new ends, thisis a process of conversion. When
new CLA-provisions are used to obtain existing ends, thisisa process of reversed-conversion.

P9. If thedraning up and inplemantation o the F& S lawv wes to a large extent badked by antra
coalitions of social and political actors, it can be regarded asa reform.

Because the types of ingtitutiona change might vary across sectors, | andyse in chapter
Sx to what extent the variations across sectors have increesed, i.e divergence, or
decreased, i.e. convergence, over time:

P10. If variaias bdwen stas incese o& ting i.e a praes d dwege this etals the
redistion d talo-mede’ ssta-led dutions If variations bawen setas deresse o tine i.e
anve g thisisbraught abaut by bandmearkinga 1earning=processes.

CLAs are negotiated mostly at sector-level between social partners within a certain power
relation and within a framework of informd ingtitutions on temporary work. CLA-
provisions on temporary work can either be in line with national law, they can be stricter,

or they can be more permissve than the lav. The occurrence of dricter or more
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permissive provisons is strongly related to the power relation between socid partners.
Turning then to the role of power struggles, | will test the following propostions by
andysing the impact of sector-level characteristics such labour scarcity and power of
unions:

P11. Irrespective of the strength of informd inditutians pona dangssin favaur d epoaswill led to
CLA-provisions more permissive than what islaid down in the F& Slaw.

P12.Irrepatived thedrangh o infamd inditutians pone dangsin favaur d erpoeswill leed to
CLA-provisons more restrictive than what islaid down in the F& Slaw.

Lagtly, dl ingtitutiona change requires some form of ingtitutiond entrepreneurship. In
the Dutch consultation economy, associations representing interest groups play akey role
in bringing about ingtitutiona change. The type of ingtitutiond entrepreneurs that are
centrd in the anaysis here are employers and employees’ associations that operate within
a certain fidd in which they use various graegies to further therr (members) intereds.
The way they trigger ingtitutiona change is a topic in the empiricd chapters four, five,
and six. Based on those chapters, | will gain insight into the following proposition:

P13. Key adas medethefamd and infamd inditutiond regme o tarparary wak moepamssve
by 1) quanly advoting far diange 2) Idabying 3) daimingan exagtiand paation visanistheexiging
inditutions and’ a 4) evading the laws and nars with ex-pat judifictian and dfats to dengethe
rules.

In the remainder of this book, | scrutinise how individuals and associations negotiate and
bargain with each other and reach a compromise in the field of flexibility and security of
temporary work. | scrutinise how these compromises dter the existing forma and
informa ingitutiond framework of temporary work a various levels and how these
levels interact. The methods on how | will proceed to test the propositions developed in
this chapter are taken up in the following chapter.
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Chapter 3—- A methodological framework for analysing
institutional change

3.1. Introduction
After outlining the am and research questions of the project in chapter one and the

theoreticd framework and propostions in chapter two, | now present the
methodologica design behind the empiricad anadysis. A new ingtitutiona framework
combining flexibility and security for temporary work was introduced in the Netherlands
in 1998/ 1999 made up of the Flexibility and Security (F&S) law (1999), and the Law on
Allocation of Labour through Intermediaries (Dutch abbreviation WAADI) (1998). The
implementation of these flexicurity policies provides us with a naurd or quas
experiment, because it enables a comparison before and after this ingtitutiond change
and the drawing of causd inferences. In the empirica chapters four, five and six | will
first compare the nature of temporary work in the Netherlands in terms of extent and
security aspects to tha in three other nation states, to assess its relation to the specific
Dutch flexicurity framework’. Subsequently, | will take a closer look at the Dutch caseto
andyse firgly the way normdisation and ingtitutiondisation and the specific nature of
temporary work are interreated, and secondly how and why the formd and informa
institutional framework has taken various forms in economic sectors.

To answer the overarching question of this project: Whet is the Dutdh appraach
regprding the extent, nature and aganization o fleiarity in tarparary wak? | have developed
five research questions. Appendix A contains an overview of the research questions, the
propositions devel oped on the basis of the theoretical framework in the previous chapter,
and the units of andysis. In these five research questions | move from the firg
descriptive question, to the second and third questions from which mechanisms and
actors can be identified to the explanation of the processes and outcomes with research
guestions four and five. The first question is. wha are the developments in temporary
work during the last 10-15 years in terms of its extent, security aspects and forma
regulation? To answer this question, | sat from the Dutch nationd-leve legd
framework on temporary work and make a comparison with three other ingtitutiona
frameworks in Germany, Denmark and the UK. The second question is how
normdisation and ingtitutiondisation of temporary work occur for which | andyse the

interaction between developmentsin the extent of temporary work, norms on temporary
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work and forma regulaion. For this question | aso compare the legd frameworks on
temporary work in the four countries, but dso take a closer look & how the Dutch
flexicurity framework on temporary work has taken shape. The third question asks which
mechanisms and actors explain the developments in the extent, nature, normalisation and
ingtitutiondisation of temporary work. This part of the study will be carried out by
andysing the legd frameworks in the four countries as well as sector-level formd
ingtitutions, i.e. collective labour agreements (CLAS). After this comparison of the
Netherlands with the other four countries, I will move on to answer the explanatory
research questions deding with processes and outcomes. Question five deds with the
processes a work when nationd-leve ingtitutions on temporary work are implemented
by socid partners. Findly, question six asks if there is a trend towards convergence or
divergence between sectors. These questions will be answered by drawing on a
comparative, sector-level perspective.

This sudy draws on a quditative, comparative, and case-study gpproach. The
comparative eement is the centrd feature of the project, which is carried out in three
dimensions: 1) comparing countries, 2) comparing sectors, and 3) comparing points in
time. In addition to the comparison between countries, | deal with institutions at the EU-
level (i.e. Directives) as wdl to show the smultaneous development of the flexicurity
policy debate a both EU-level and within the Netherlands; this is mainly taken up in the
introductory chapter to this book in reaion to the comparison of legd frameworks
across countries. In chapter four, the EU Directives on temporary work and how they
relae to nationa regimes are dso discussed. At (cross) naiond leve, | compare the
Netherlands, Germany, Denmark and the UK and the developments over time in their
ingtitutionad frameworks on temporary work. This comparison is essentid to put
developments within the Netherlands in alarger perspective. Thisis the topic of chapter
five: devdopmentsin the ingtitutiona framework on temporary work in the Netherlands
over time. At the sector level, | compare the formd and informd institutiona regime as
well as employers behaviour regarding temporary work between eleven sectors and over
time within the Netherlands.

The basis of these comparisons can be understood as an gpplication of John
Suart Mill’s Method of Difference, developed in his 1843 work A system of Logic (Moses and
Knutsen 2007). The core of this method is the non-random selection of cases that share
basic characterigtics, but vary with respect to key factors. Any differences between the

cases in terms of outcomes or ‘dependent variables can then be explaned by these key
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factors. In chapter four | compare four countries that are dl smilar regarding generd
socio-economic development, i.e. they are dl post-industrid, highly developed North-
Western economies. Nevertheless, they vary on key indicators, namely therr ingtitutiond
frameworks regarding temporary work (Sorrie 2002). In chapter six, | compare eleven
sectors within the Netherlands that share many basic characteristics because they are dl
part of the Dutch economy. They however vary on key indicators shaping the extent and
regulation of temporary work, e.g. openness to internationa competition or the position
of trade unions. In the remainder of this chapter | will first discuss the andytica
framework and the units of anayss in section two, and a description of the levels of
andyss and sdection of cases in section three. In section four | outline the
operationalisation of the concepts used in this project. In section five and six | discuss
how the data is gathered and the methods of andysis. In the concluding section seven |
recap the main ements of this chapter and present the lay-out of the empiricd chapters
in the remainder of this book.

3.2. Analytical framework and units of analysis
On the basis of the theoreticd framework in chapter two, | outlined a mode to andyse

processes of normadlisation, ingitutiondisation, and ingtitutional change regarding
temporary work. | hereby present this figure again as an analytical model by including the
units of analysis, shaded and taken up in the boxes with dashed lines:
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Figure 3.1. Analytical framework on normalisation, ingtitutionalisation, and ingtitutional changein
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To andyse changes in behaviour by both employers and employees, but mostly triggered
by employers (see previous chapter), | discuss developments in the share of temporary
work, both at the level of nation states and at sector-level. Changing informal institutions
are the changesin norms and customs expressed by employers, their representatives, and
trade unions. Changing norms are partly expressed in behaviour and formd ingtitutions,
but the degree to which behaviour and ingtitutionaisation is based on norms can best be
uncovered through interviews. Questionnaires leave no room to delve into topics that
come up unexpectedly, while this is necessary to fully understand wha flexibility and
security means within a range of very different sectors. A second reason to engage in
interviews was tha this was the method used in the 2002 evauation study. In order to
obtain maximum comparability of the results over time, it was imperative to employ the
same method.

When norms and customs reflect increasing acceptance of temporary work and
the share of temporary work increases, thisis a process of normdisation. When the legd
framework on temporary work includes more issues, this is inditutiondisation.
Institutiondisation can entall both redtrictions and more permissve rules. When
ingitutiondisation involves more leniencies regarding temporary work, this is caused by

normalisation; in this sense the two processes interrelate. To analyse changes in formd
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ingtitutions | study the legd framework on temporary work in four countries containing
flexibility and security elements. Formd ingtitutions a sector-level are CLAS, more
specificdly the provisions on temporary work in these. Bargaining over these provisions
aways occurs within a certain power relation between negotiating parties. Although less
explicit, normdisation and ingtitutiondisation aso aways occur within a certain structure
of power. Where possble | include the CLA-leve in the country-comparison, but it is
centrd to the comparison of sectors within the Netherlands in chapters five and six. In
the sector-comparison the concept of power is measured through a range of sector-
characteristics. Apart from the comparison across countries and sectors, | dso make a
comparison over time. The three levels of comparison are explaned further in the

following section.

3.3. Research design — a compar ative analysisin three dimensions
The anadysisin this project is carried out in three dimensions. a comparison of countries,

sectors, and developments over time. EU-levd ingtitutions are currently an important
frame of reference for nationa policies on temporary work, athough in many cases
nationa developments were autonomous and occurred smultaneous with or even
preceded developments a EU-level. More specificdly, these are (discussions on) the EU
directives on fixed-term work and temporary agency work. This comparison between
four countries provides initid insight into the Dutch case and prepares the ground for an
in-depth study of the Dutch case (chapters five and six). In chapter five | discuss the
normdisation and ingtitutiondisation of the Dutch flexicurity regime and the shifts in
flexibility and security in temporary work thereafter.

Because socid partners have a pivotd role in the implementation of flexicurity in
the Netherlands, it is imperative to move from naiona to sector-level to further
understand the Dutch case. Thisistaken up in chapter six and entails the final step in the
andysis. a study of eleven sectors within the Dutch economy and the way the provisions
on temporary work lad down in nationd law are fleshed out in negotiations between
employers and employees associations. At sector-level the guiding questions are: how
have flexibility and security strategies of employers and socid partners shifted after the
introduction of the flexicurity regime, and wha role does the power relaion between
socid partners play in explaining these shifts? Reaed to this is the question whether
sector-level practices have become more similar (i.e. convergence), or more different (i.e.
divergence) across sectors over time. This last dement relaes to notions of
ingtitutiondisation: 1f 1 find little change: is this ingtitutiond inertial path dependency?
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What is the nature of the changes? Can smdl changes be expected to have large-scale
consequences in later stages? An answer to these questions will be provided in the

closing chapter of this book.

3.3.1 Comparing countries
In order to answer the research question whether there is a ‘Dutch agpproach’ to

flexicurity in terms of the specific mix of flexibility and security in temporary work and
the role of the socid partners, | compare the Netherlands with Germany, Denmark, and
the United Kingdom (UK). A comparison of the Dutch institutional framework with that
in other countries provides a background for understanding the Dutch case. The
sdection of countries is based on the notion tha minimum variation is desred on
background characteristics, while the countries should display maximum variaion on a
st of characteristics that are essentid in explaining the nature and extent of temporary
work. All four countries proximate certain types of regulation of temporary work in a
typology developed by Dondd Sorrie (2002). Sorrie argues tha most continenta
countries (e.g. Germany, Belgium, Spain) have detailed regulation on agencies and agency
work, combined with strict conditions on admissibility of agency work in certain sectors
(eg. congruction) and maximised lending out duraion. A second ingitutiona
framework is found mostly in Scandinavian countries, where there is no specid
regulation of ether temporary work agencies or temporary work assgnments, and
temporary work is covered by manstream labour law. In the case of Denmark
specificdly, this entails leaving many issues up to the socid partners for regulaion within
CLAs. A third ingtitutiond framework is the British-Irish modd, which has neither
specid regulation concerning temporary(agency) work, nor much protection through
common law regulation of standard employment contracts’. In Sorrie’s typology, the
Netherlands can not be clearly classfied within these regimes. Because of the
combination of regulations embodied in the F&S Law, he describes the Netherlands as
“rather innovaive and quite different” (Sorrie 2002, p.9). How different the modd
indeed is, isakey question in this project.

Besides Sorrie's typology, there are other typologies of employment regimes and
labour markets. Visser, in his contribution to the 2008 Industrid Relations in Europe
publication, distinguishes between employment regimes and industrid relations regimes.

4 1n this typology, the new member states were not yet included. In a 2006 update of the 2002 study,
Arrowsmith did not use a new typology but rather created a dichotomy between the 15 old EU member
states and the new members.
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This distinction is relevant as it differentiates between on the one hand the content of
labour market policy, and on the other the way this content takes shape in practice, i.e.
therole of the socid partnersin the design and implementation of labour market policies.
The divison in employment regimes (taken from Gdlie’'s 2007 Employment Regimes and the
Qudity d Wak) distinguishes between inclusive, dudistic, and market employment
regimes. The indudtrid relaions typology is divided in Nordic corporatism, socid
patnership, state-centred, plurdist, and the fifth type, fragmented/state-centred, which
applies to Central-and Eastern European countries (European Commission 2008b).

Denmark is an example of an inclusive employment regime, as it ams to include
as many people as possible in the labour market. Means to achieve this are extending
labour law to include atypicd types of employment, and limiting the differences between
people in and outside the labour market by extensive socia security. In this regime,
organised labour has a grong influence on government policy; the industrid relations
system is based on corporatism. The state accords a strong role to socid partners in
fleshing out nationd-level policy, and there is strong employee representation within
firms. The Netherlands and Germany are grouped together in the dudistic employment
regime because there is a consultative involvement of labour in the decison-making
system and a cear difference between a core workforce with strong employment
protection and good employment conditions and much poorer conditions and
“ggnificant vulnerability” for those on non-standard contracts (Gdlie 2007, p. 19). The
industrid relations regime is socid partnership because labour is wesker in the
relationship with government but is involved in tripartite negotiations. The dae in
Germany tends to have a wesker position in industrid relaions than in the Netherlands,
but this is compensated by “stronger legdism” (European Commission 2008b, p. 49).
The last employment regime is the market-based regime in which the influence of
collective bargaining and negotiation ingtitutions are kept to a minimum as they interfere
with the functioning of the market. The market may or may not automaticaly bring
about equdity between different groups in the labour market. This employment regime
goplies to the UK where we dso find a plurdist industrid relaions regime characterised
by arather powerful state that may formulate policies autonomoudy as well as a strong
role for the market.

In the typology of employment regimes, The Netherlands can be less and less
grouped together with Germany (Storrie 2002). It seems that the introduction of the F& S

lawv has led various andysts to classfy the Netherlands with the inclusive regimes

71



A Dutch Approach to Flexicurity?

(OECD 2006; EIRO 2007b; European Commission 2007a). Dueto increased similarities
with for example Denmak, the Netherlands was classfied with the Scandinavian
countries in atypology of working and employment conditions in arecent report by the
EIRO (EIRO 2007, p. 3). Although Visser (2008, p. 49) groups Germany and the
Netherlands together as dudigtic, | would argue that the forma ingtitutiona change
embodied especidly the F&S Law ams to bresk down the distinctions between insders
and outsiders in the labour market, and incorporate temporary (mainly agency) in the
framework of manstream labour law. The extent to which temporary work is
increasingly normdised and ingtitutiondised in the Netherlands compared to other
regimes, and is indeed shifting away from Germany in the direction of Denmark, will
show from the empiricad anadysis in chapter four. Another possbility that will be
explored is whether the Dutch employment regime has become more market-based,
indicating a shift towards the UK; the UK and the Netherlands are comparable in the
sense that they do not have a strong system of unions within sectors and firms, and
comparable union membership figures. Below | recgp the main differences between the

countries; the highlighted cells show where Germany and the Netherlands differ.

Table 3.1. Typologies and country selection

Regime on Employment | Industrial EIRO and
temporary work | regime relations European
(Storrie) regime Commission 2007
Denmark Scandinavian Inclusive Nordic Nordic
corporatism
Germany Continental Dualistic Socia Continental
partnership
United British-lrish Market Pluralist Ireland/UK
Kingdom
Netherlands | Moveaway from | Dualistic Socia Nordic
continental > partnership
Nordic? British?

3.3.2 Comparing sectors
Wheress theories on ingtitutiona change (outlined in chapter two) often start with the

notion of the nation-state as the primary unit of anayss, | will focus on the sector-level,
showing to wha extent ingitutionad change within a country takes place differently
across economic sectors. | compare countries to postion the Dutch case and then
compare sectors within the Netherlands to understand how the baance between
flexibility and security is fleshed out a the level a which negotiation between socid
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patners take place. Research in the 1990s has shown that the sector-levd is an
increasingly important reference point (Hollingsworth, Schmitter et d. 1994; Arrowsmith
and Sisson 1999).
Both to capture the diversity of capitalism and to render it manageable, it seems useful
to faas an the star as the key unit fa arparative andyss A number of changes in
technology, market structure, and public policy seem to have converged to make
this mesolevd (...) increasingly sdient (Hollingsworth, Schmitter and Streeck 1994,
p.8-9) (italicsin original).
The dgnificance of the nation-state decreases, while the sector-level gains in importance
due to processes of ‘marketization” (Arrowsmith and Ssson) and globdisation
(Hollingsworth, Schmitter and Streeck). Because of globdisation of the world economy;,
national-level developments decrease in importance as the needs of specific industries are
more and more free-floating of nationd contexts. The importance of ‘market structure,
taken from the quote above is trandated into sector-characteristics that | andyse in
chapter six. | will look at characteristics such as openness to (inter)national competition,
sengtivity to the (internationd) business cycle, and the reative scarcity of labour and
their effect on flexibility and security in temporary work.

Regarding developments in public policy in the quote above, the F&S Law can be
seen as a prime example of a policy development amed a decentraising labour market
policies to the sector-(meso-) level. In this sense, the F& S Law falls within the corporatist
tradition in the Netherlands, where socid partners play a large role in shaping
employment conditions. This opportunity to find customized solutions on a
decentrdized basis, is in line with the principles agreed on through tri- and bi-partite
negotiations in the 1980s and 1990s, most importantly the 1982 in the Wassenaar Accord
and the 1993 ‘New Direction” central agreement (see chapter five). The F&S Law was
aso designed to accord alarge degree of freedom to the socid partners to come up with
solutions tallor-made to the specific Stuation in each sector. Decentrdisation is enabled
by the fact that the F& S Law as many provisions of the law are 3/4 mandatory.

To enable a comparison of both sectors and developments over time, | sdlected
the same sectors that were andysed in an evduation report of the F&S Law in
2001/2002 (Van den Toren, Evers et d. 2002). These sectors are: horticulture, leasing of
agricultura machines and labour (abbreviation LAML), meta- and dectrica engineering,
production and distribution of energy, construction, retail (split up in supermarkets and
department stores that together account for more than 50% of the sector), cleaning,
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architects, security, and home care. In the 2002 evduation report, the sectors were
chosen on the basis of a number of indicators that are centrd in andysing temporary
work (Van den Toren, Evers and Commisaris 2002 p. A10). An overview of the main
characteristics from this study is provided in table 2.2 bdow®. The quditative data on
sectors in the 2002 study and in this project was obtained through interviewing socid
patners and employers. Because employers naturdly answer questions based on ther
experience in their specific firm, | explicitly asked them to reflect rather on the
developments in the sector as awhole, in order to obtain information for the sector-level.

Table 3.2. Sector-characteristics relevant for flexibility

Business | Tightness of Unpredic- | Shareand diversity in
cycle Labour market | tability flexible worker s*
sensitivity
Horticulture | Verylow | Average No Very large; large
LAML Very low Average No Large; large
Metalectro (Very) high | Low-high Yes Average, large
(depending on
sub-sector)
Energy High Low Yes Small; small
Construction | Very high | Average Yes Large; large
Supermarkets | Low High No Fluctuating; large
Department Low Low No Small; small
stores
Cleaning Low Average No Large; large
Architects Very high | Very low Yes Small; average
Security Low Very high No Large; large
Home care Low Average No Large; large

Source: Van den Toren, Evers, et a 2002, p A9/10
* flexible workers here are: on-cal workers, seasond workers, temporary agency workers
and FT-workers.

Determining the boundaries of sectors of economic activity is not dways clear-
cut and unproblematic®. The sector-division | use is reflected in the Dutch system to
classfy industries, Bl (Standeard Berijfs Indding, which corresponds with the NACE-

classfication system of the European Union. The description and numbering of the

5Itis not possible to supplement this data with other characteristics such as the share of each sector in
total employment as statistical sources (mainly Statistics Netherlands, CBS) do not provide data on this
detailed sector-division.

6 Thanksto Marc van der Meer for pointing this out to me. Michael E. Porter from the Institute for
Strategy and Competitiveness of Harvard Business School for example looks at clusters rather than sectors.
Clusters are “geographicaly concentrated groups of interconnected companies, universities, and related
ingtitutionsthat arise out of linkages or externdlities across industries’. Source;


https://secure.hbs.edu/isc/login/login.do?http://data.isc.hbs.edu/isc/index.jsp
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sectors according to the SBI classification 2004 is taken up in table in agppendix B. The
CLA does not dways overlgp clearly with a certain sector; for example: in the energy
sector the recent market liberdisation has led to the outsourcing of various activities that
now fal under different CLAS, such as the CLA for the smal metd sector (i.e. heating
systems) and the CLA for chemicals (Poel, Tijsmans et al. 2008).

In addition, the average collective bargaining coverage rate in the Netherlands is
around 80 percent but this varies by sector, with lower coverage rates in sectors with
many small firms (Visser 2006; Van Klaveren and K. Tijdens (eds.)) 2008). Sectors with
less than 100% coverage rate are sectors in which the CLA is not generally extended. The
majority of workers that are covered by a CLA ae covered by a sector-levd CLA
(European Commission 2008, p. 23/ 24); in this project | therefore focus on sector-level
CLAs. The exception is found in the sector ‘department stores, which is covered by
three company-level CLAs. The sectors that | sdected for this study do not dways
correspond one-to-one with the scope covered by the CLA. An overview of the
classification of sectors and the scope of the CLA istaken up in the table in appendix B.

3.3.3 Comparing pointsin time
To analyse why and how the specific Dutch balance between flexibility and security came

about, it is essentid to look a developments over time. The generd time-frame in this
thesis is from the mid-1990s until 2006, dthough it is dightly extended in the cross-
nationa comparison to include the early 1990s and confined in the sector-level andysis
where | focus mainly on developments after 2001. Because the share of temporary work
has increased across Europe during the 1980s, but mainly the 1990s, the country
comparison focuses on developments since the 1990s. For the sector-level comparison
within the Netherlands, | concentrate on two developments centrd to the use of
temporary work. Thefirst isthe introduction of the F& S law and WAADI in 1998/1999,
the second is the economic downturn between 2002 and 2004. | assume that the
economic downturn has had a different impact according to the specific characteristics of
sectors, and that it affected the power balance between the social partners. | argue that in
response to these regulatory and economic developments, employers and socid partners
shifted their behaviour and norms regarding temporary work, which reflected in
changing CLA-provisions on temporary work.

In my study of the different sectors in the Netherlands, | look specificdly a
developments just before, and after the introduction of the F& S Law. | selected the years
1998, 2001, and 2004 for a repeated cross-sectiona andysis to study the influence of
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changes in the ingtitutiona framework and the impact of the business cycle. 2001 was a
clear pegk year for the Dutch economy, while 2004 was a year in which the economy
climbed out of arecession. In 1998 the economy was growing fast but the pesk was not
yet reached. Regarding the ingtitutiond change, 1998 was just before the introduction of
the F&S Law, while in 2001 socid partners, workers and employers had dready worked
with the new rules for a couple of years. In 2004, the regime was in place for five years,
sufficiently enabling all partiesinvolved to get used to and work with the new set of rules,
possibly amending them in line with sector-specific needs. The CLASs that | andyse do
not adways correspond with the years 1998, 2001 and 2004 as they are often negotiated
for a duration of severd years. The CLAs tha | used that did not correspond exactly
with these three years were: Architects in 2001 and 2004 (CLAs 2002 and 2006);
Horticulture in 2004 (CLA 2005); LAML in 2004 (CLA 2006); Energy in 2004 (CLA
2005); Cleaning in 2004 (CLA 2005), and; Home care in 2004 (CLA 2005).

3.4. Operationalisation

3.4.1 Measuring flexibility
The ingtitutiondisation and normdisation of temporary work and outcomes in terms of

the extent and security aspects is the topic of this project. Temporary work is here
divided in two types. fixed-term (FT-) work, and temporary agency work (TAW). The
ingtitutiona framework for both was substantidly dtered by the F&S law and WAADI
and therefore FT-contracts and TAW are mentioned as the core eements of the Dutch
flexicurity framework (European Commisson 2007b). | contend tha temporay
employment mainly increases flexibility for employers, and is not the most desired type
of flexibility for workers (Chung, Kerkhofs et al. 2007).

The outcomes | look a are on the one hand flexibility eements and on the other
security elements. The flexibility outcome | analyse is made up of the extent of TAW and
FT-work in a sector, and nationd and sector-level formd and informa ingtitutions on
temporary work. In the comparison between countries, flexibility outcomes are the
extent of both FT-employment and TAW, and the degree to which laws engble or rather
restrict the use of temporary employment. In the nationd-level study of the Netherlands
in chapter five, flexibility is again the extent of temporary work over time, developments
in norms that contribute to the normdisation of temporary work and the increased
possibilities to use temporary work by nationd law and in CLAs. At the sector-leve in
the Netherlands (chapter six), flexibility is again the extent of temporary work in these
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sectors, but also informal institutions on temporary work reflected in norms and customs
in the sector. Furthermore, | andyse the provisons in CLASs that increase flexibility for
FT-contracts further than the F&S law stipulates. CLA-provisons extending flexibility
for TAW are not found in these CLAS; these are only taken up in the sector-wide CLAS
that | discussin chapter five on the Netherlands.

In the comparison of sectors in chapter six, sectors are scored for having a high
degree of temporary work (score of 1), or alow degree of temporary work (score of 0).
To assess the share of FT-contracts and TAW, | used data from the ‘Arbeidsrekeningen
from Statistics Netherlands (CBS) and from the OSA labour market supply panel. OSA is
the Ingtitute for Labour Sudies (Organistievor Strategsh Arbadsrerktadazak) of the
University of Tilburg. OSA provides figures on FT-contracts and TAW, while CBS
groups together different types of flexible jobs. The CBS category flexible jobs includes
both FT-contracts and agency work, and additiondly on-cadl workers (oprogp- en
invalkrachten). For the energy sector, CBS does not have figures on flexible jobs. It is not
possible to obtain figures on TAW and FT-contracts & the exact level of the eeven
sectors | study, so | used a higher-level classfication. For the CBS data | used the
following grouping of sectors: horticulture and LAML are grouped under “agriculture,
forestry and fishery”’; supermarkets and department stores under “retall and repar”;
cleaning and security under “other business services’, and home care services under
“hedthcare and socid work”. To construct the metaectro sector, | grouped together five
industrid CBS-sectors. basic metd, metd products, machines, eectro technicd, and
means of transportation. For the OSA data | used a smilar higher-level categorisation,
and was able to add information on the energy sector under the higher-level category
‘public utilities.

OSA collects figures every two years on different types of employment contracts
by means of labour market supply pand surveys. | andysed the labour supply pand data
for the years 1998, 2000, 2002 and 2004. To arive & a score for the year 2001, |
averaged the data of 2000 and 2002. In the supply panels, respondents are asked to
specify their type of employment contract by choosng from ‘permanent’, ‘FT with
prospect of permanent’; ‘FT°, and; ‘other’. They are furthermore asked to specify the
characterigtics of the employment contract, including the option ‘agency work’. Because
the number of observations in my sector-classification is too low (i.e. less than 50 people
per sector), | cannot make sound caculations on the share of these types of contracts. |
therefore use the OSA daa, just as the CBS daa, a a higher sector-leve. Using the
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higher-level sector-divison entails a higher number of observations: most sectors have
more than 200 observations. The sector agriculture, however, till has a smal number of
observations (from around 80 in 1998 to less than 40 in 2004), which makes this data |ess
reliable.

3.4.2 Measuring security
To arive a measures for security in temporary work, | use the flexicurity matrix’,

developed by Wilthagen (2002) as an andyticd starting point. This matrix shows four
types of flexibility and four types of security. The four types of flexibility are: 1) internal
numericd (eg. overtime); 2) externd numericd (eg. TAW); 3) functiona (eg. job
rotation); 4) wage (e.g. performance related pay). For this project, | will only look & the
second dimension, externa numericd flexibility, of which FT-work and TAW ae two
instances. This category is, however, broader and includes for example laws facilitating
dismissd, on-cal workers, fredancers, seasond workers etc. The four types of security
ae 1) job security (i.e. remaning in the same job with the same employer); 2)
employment security (i.e. having a job); 3) income security (i.e. being sure of an income
within or outside of employment); and 4) combination security (i.e. the security of being
able to combine work and private life).

As mentioned above, externd flexibility is hardly compatible with combination
security (Chung, Kerkhofs et d. 2007). TAW and FT-contracts can however be
associated with the three other types of security, i.e. job, employment and income
security. To this | add a fourth type: representation security, which refers to the ability
for temporary workers to have a collective voice (Standing 1999, in Kdleberg 2009). In
the empiricd anayss, job security is measured as the type of contract an agency worker
has with the employer (in the Netherlands the agency) and the trangtion rates from FT-
contracts to open-ended contracts with the same employer. Employment security is the
trangtion rate into open-ended employment with another than the current employer (for
agency workers this can be the user firm) and access to traning. Regarding trangtion
rates it should be noted that they are incomplete in the sense that they do not capture the
people that might consstently ‘stay behind” and remain ‘stuck’ in externd flexible jobs.
Such more precise trangtion raes are, however, not currently available. | ncome security
is level of equdity between temporary workers and permanent workers regarding pay,
pensions and access to benefits. Representation security is the union membership leve
among temporary workers and the degree to which they are represented in works

councils. For agency workers this can be the works council in the firm that they are
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working or in the agency they work for. These four types of security are aimed at creating
equdity between temporary and permanent workers, and generating an inclusive labour
market. This type of security fits very well with the flexicurity perspective and with the
ams of the F& S Law.

I will anayse the differences between these securities for temporary workers
across countries by analysing the legal framework at both national and sector-level and by
providing information on practice where possible (chapter four). In chapter five, | show
the way these securities have shifted over time in the Netherlands because of the
possibility to deviate. In chapter six, security for temporary workers is measured via Six
CLA-provisons on TAW and FT-contracts. | sdlect three CLA-provisons on TAW
messuring rights to 1) equd pay, 2) training and 3) being directly hired by the firm they
are working at. The three CLA-provisons on FT-contracts measure if the CLA is Stricter

than what is laid down in three e ements of the F& S law.

3.4.3 Sector-characteristics: power and external pressure
N egotiations on flexibility and security between socia partners dways take place within a

certan power structure between the parties involved. In propositions ten and deven
developed in the previous chapter | assume that the nature of this power structure will
have an impact on the baance between flexibility and security in temporary work. The
ingtitutiona changes in the legd framework itsef somewhat changed the power baance
between socid partners because it changed the framework of reference. This, however,
only applies to provisions on FT-contracts. According to the rules that existed before the
F&S law, socid partners could dso deviate from the law, but the law a that time
stipulated that after one FT-contract, an open-ended contract should be offered whereas
the F& Slaw states that this number can be three instead of one. For example, before the
F&S law the socid partners in a certain sector negotiated that two instead of one FT-
contract was possible; this then entalled an increase in flexibility. After 1999 this same
provison entaled an increase in security relative to naiond law. Socid partners would
enter a new bargaining round with an increase in security on the table that was in fact
bargained as extended flexibility in the previous negotiations’. The new framework
therefore re-positioned the socid partners vis-avis one another. The sector-study will,

7 For the analysis of developments in flexibility and security over time |, however, use the framework of
the F& S law. Thisincreases comparability; if | would use the two different reference frames ahuge
increase in security will likely be observed after 1999. Thiswould in my view create awrong impression by
obscuring the fact that existing CLA-provisions, and the lived reality for workers, has remained unchanged.
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however, focus on developments after the new framework was ingtdled (i.e. 2002-2006),
and therefore | include other factors shaping the power balance.

Based on an andysis of the relevant literature and the previous study into the
F&Slaw | discern the following set of sector-level characterigtics tha shagpe the power
bdance between parties negotiating a CLA. These chaacteristics are. openness to
(inter)national competition, scarcity of labour, business cycle senstivity, and the
membership level of the unions in a sector. A higher degree of internationa economic
openness increases the bargaining power of employers as they have more possbilities to
relocate production. Whether or not relocation will in fact occur does not matter for the
power imbaance; the mere threat of relocation will induce employees representatives to
make concessons (Raess and Burgoon 2006). Business cycle sengtivity and scarcity of
labour overlap to a certain extent, though not in al cases. in sectors such as hedthcare
and education there is a high degree of scarcity in the Netherlands although these sectors
are hardly sengtive to the business cycle. Business cycle sengtivity and labour scarcity
together affect the demand for labour and thereby the power baance between socid
patners. When the demand for labour goes up, unions have more power a the
bargaining table. Findly, | assume that a higher membership level of the unions in a
sector increases their bargaining power as they have more legitimacy vis-avis employers.

Besdes obtaining information on these sector-characteristics through
interviewing, | use daa from additiond datisticd sources such as the Saigics
Netherlands (CBS), the Ingtitute for Labour Sudies (OSA), and the Research Centre for
Education and the Labour Market (ROA). However, these sources do not provide data at
the exact level of the eeven sectors, which prevents direct use of these measures. It is
necessary to combine the quaitative interview-data with the statistical sourcesto arrive at
scores on eech characteristic. To measure openness to nationa and internationd
competition, | used a measure from CBS a measure for internationd competition
derived from ROA (De Grip, Van Loo et d. 2004), and a study by Visser (2003). The
CBS-messure is derived from the OECD, but is only avalable for agricultura and
industrid sectors. Based on the CBS OECD, openness is measured as the sum of the
vaue of the export and import by/ through the sector, divided by the added vaue of the
sector. The indicator developed by De Grip e d. is based on the export share of
production in a sector. This measure is unfortunaely only available for the year 2004.
Visser makes a distinction between exposed and sheltered sectors that appliesto the early

2000s and a'so contains future developments (Visser 2003). | therefore use his analysisto
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arive a a messure for openness for the years 2001 and 2004. These three sources are
combined with interview-data to arrive at sector-level scores for openness.

The measure for labour scarcity is the share of vacancies per 1000 jobs, taken
from CBS Because the CBSmeasure is based on a higher-level sector-classification than
the classfication | use, eg. retal instead of supermarkets and department stores, | will
combine this data with data obtained through interviews. An overview of the CBS-data
and the method used to arrive a scores for this characteritic is taken up in Appendix C.
Researchers from ROA aso developed a measure for business cycle sensitivity. This
measure reflects (.. .) the degree to which the employment rate is senstive to economic
developments. The measure is composed by relating past fluctuations in employment to
the extent to which a certain professon or education type is reflected in a sector” (ROA
2007 p. 109). The figures show fluctuations in employment levels on the basis of which
can be seen which sectors are more and which are less senstive. More information on
the data on openness and business cycle sensitivity can be found in appendix C. The final
sector-characterigtic is the strength of the trade unions, which | measure as the share of
union members in the sector. This measure is taken from CBS and again is only avallable
a a higher-level sector-classfication, so some degree of detal is lost when grouping
some sectors together (see gppendix C). In the Netherlands union membership is
relatively low around 25%, while collective bargaining coverage is on average high
around 80%. Bargaining coverage could therefore mean another measure of union
strength, but recent study shows that collective bargaining coverage is not a useful
measure, as it hardly fluctuates between the sectors in this study; dl sectors have scores
around 80%(Van Klaveren and K. Tijdens (eds.) 2008).

3.5. Data-collection
To measure ingtitutiona change at nationa and sector-level and over time, it is

imperative to combine a range of sources. | will obtain data by means of quditative
interviews, combined with secondary andysis of gatisticad sources, background
documents, and existing empirica studies. Findly, 1 will andyse the sector-level CLAS.
The comparative country study in chapter four is based on secondary data andysis.
Chapter five is based on secondary andysis and anaysis of CLAS, and in chapter six |
combine quditative interview data with andyss of CLA texts, supplemented by

secondary analysis of mainly statistical sources.
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3.5.1 Interviews
To gan indght into processes of change and the reasons for this change, it is crucid to

understand how employers and socid partners ded with changing pressures such as
increasing internationaisation, the way these pressures vary across sectors and over time,
and how pressures are trandated into sector-leve practices. Furthermore, it is important
to understand what motivates certain behaviour of employers and socid patners. what
factors do they see as centrd to pressures for and negotiations on flexibility and security?
What is the role of economic developments and what is the role of ingitutiond
developments, mainly the new institutional regime made up of the F& S law and WAADI?

The most appropriate method to answer these guestions is conducting semi-
dructured interviews with key respondents. Questionnares would not offer this
possbility and |1 chose to do interviews to increase comparability with the 2002
evaduation study, which is the key input for this project (Van den Toren, Evers & 4d.
2002). Theinterviews lasted 1,5-2 hoursto reach sufficient depth in discussing the topics
and leave room to delve into specific issues that came up during the interview. The semi-
structured nature of the interviews dlows me to gain complete insgght into the processes
in different sectors from the perspective of key actors who shape practices. Core factors
explaining power differences are therefore tested inductively, i.e. the sector-level power
characteristics should make sense to the respondents.

The interview respondents were set out to be the same as those in the earlier
sudy into the F&S law, which contained a list of respondents that | took as my starting
point. | firsg contacted the employers organizations, trade unions, and firms by
telephone to inquire if the same person that was interviewed in 2001 was till in the same
position and if not, who his or her replacement was. In about two-thirds of the cases the
people still occupied the same position; in about one-third they were replaced. | then
contacted the people in the relevant position with aletter explaining the research. In this
letter, | indicated | would contact them by telephone within two weeks. About a week-
and-a-hdf after the letter was mailed, | contacted the respondents by phone to set adate
for the interview. Especidly that last phase was often quite difficult with people having
very busy agendas. After many phone cdls and emails, | managed to contact and
schedule interviews with dl the respondents | needed, with the unfortunate exception of
one trade union representative in the sector LAML.

The totd number of interviews is little over 50 across the eleven sectors and the

TAW sector (see gppendix E). The interviews were held with a representative from an
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employers association and arepresentative of the trade union tha together negotiate the
sector-level CLA, and an HR-manager of alarge firm®. For the interviews, | used a one-
page topic list (see gopendix D, trandated from Dutch) as my guide. | used an additiona
extended topic-list with specific questions under each topic, of which | often departed to
some extent depending on the direction the interview took. This topic-list was sent to the
respondents beforehand. All topics were covered during the interview. Before |
conducted interviews in each sector, | adjusted the questions in line with information on
the sector gained from my desk-research. For example, when | read about a recent
reorganizetion or new strategy orientation in a sector, | included specific questions about
this. Also, | included questions about the specific CLA-provisions.

The focus in the interviews was not so much the developments in flexibility
srategies before and after the introduction of the F&Slaw, but mostly the impact of the
law during the recent economic downturn (2002-2004), compared to the preceding
economic boom (1999-2001). The F& S law was introduced during that economic boom,
and the earlier study found tha the effect of the law was hard to ascertain during these
circumstances, as labour scarcity limited the possibilities to use flexible labour (Van den
Toren, Evers e d. 2002). The question how the law affects the employers behaviour
(mainly through CLAS) in times of an economic downturn initidly sparked this research
and was the main topic for the interviews. However, in my anadysis of the eleven sectors
in chapter six, | dso refer to differences before and after the law. The sources | used for

this are existing sector-reports and firms annud reports, and the 2002 evduation study.

3.5.2 Other sources
Especidly regarding TAW, relisble and comparable figures across countries can be

difficult to obtain, and definitions can vay somewha (Sorrie 2002; Arrowsmith 2006;
Arrowsmith 2008). Temporary work agencies often have a portfolio of services including
posting of workers and pay rolling, which are often dso reported, but don’t fal under the
drict definition of TAW given in chgpter one aove. In addition, sdf-reporting of
workers often leads to lower figures as they identify more with the place they actualy
work than with the agency that lent them out (Arrowsmith 2006, p. 41). The data for
Germany is overdl satisfactory, while in Denmark datais limited due to the recent origin
of the industry and the high degree of migrants in the business (ibid. p. 4). The data for

8 Small and medium-sized firms are less likely to use flexible labour: 65% of all firms with up to 100
employees did not make use of agency workers or freelancersin 2005. N.B. of the 735.000 small and
medium-sized firms in 2005, 410.000 (56%) were one-person enterprises (De Kok, J., F. Westhof, M. v.
Praag and J. v. d. Sluis (2007). Flexibele arbeid in het MKB. Zoetermeer, ACE and EIM.
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the Netherlands is of variable quality, while in the UK the figures are inconsistent (ibid.).
Because the status of the agency worker is often more unclear in the UK, estimates can
vay across sources. Employers organisations often report higher figures than trade
unions because they dso include posted workers (ibid. p. 41). Figures from the UK
Labour Force Survey probably underreport figures, as they are likely to exclude large
groups of migrant workers (ibid. p. 4). In this chapter, | combine figures obtained from
temporary work agencies, nationad satisticad agencies, reports, papers and scientific
journals on the issue, with the aim of gaining accurate information from various sources.

For the sector-study, | gathered various sources containing information on the
sector and the specific firms | sdected in addition to the interview data. The documents
used were sector-reports, firms annud reports, existing studies on the sector, and the
collective agreements. For the year 1998, when the F&S Law was not yet implemented, |
made use of the earlier evauation of F&S Law in case no other studies or CLA was
avalable, as this report refers to CLA provisons on FT-contracts before the
implementation of the F&SLaw (Van den Toren, Evers et d. 2002). To complement the
quditative interview datathat | obtained in the interviews and enable comparisons across
sectors, | used Satistica sources such as the CBS OSA, and studies by ROA (see under
section 4.3 above).

For the andyss of CLAs | coded the CLA-texts combined with the coding
available in the DUCADAM database of collective agreements. This abbreviation stands
for Dutch Collective Labour Agreements Database and Monitoring; it is administered by
the Amsterdam Institute for Advanced Labour Sudies (AIAS). The DUCADAM data
st is an PSSHile containing information on dmost al CLAS in the Netherlands. The
information is coded in 1125 characteristics (Schreuder and Tijdens 2003). The CLAs
have been collected and supplied by the largest Dutch trade union FNV since the second
haf of the 1990s. The FNV dmost exclusvely registers CLAS that they concluded, but
these CLAS make up about 90% of al CLAsin the Netherlands; al CLAs for the even

sectors | study were available.

3.6. Data-analysis— case study analysisand QCA
In this project | adopt a comparative case-study gpproach. In chapter four, the cases ae

four countries; in chapter five | provide a more in-depth case-study of the Netherlands,
including a comparison over time. In chapter six | present eleven cases, i.e. sectors of the
Dutch economy. In chapters four and five the case-study approach worked very well and

enabled me to make systematic comparisons. Regarding the andysis of the eleven sectors,
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however, a systematic comparison proved more difficult. During the initial stage, the data
of each sector was compiled in sector reports. Taking these reports together and
presenting eeven case studies proved incompatible with retaning a comprehensive
overview. | preferred to trandate the data to a somewhat higher abstraction leve, to
make comparisons across the eleven cases. The method that proved very useful for thisis
Quditative Comparaive Andyss (QCA), as it draws on quditative data, but alows for
systematic comparison. In QCA, the sector-level characteristics to measure power are
termed ‘conditions’ and the flexibility and security elements are termed ‘outcomes. QCA
is based on the idea of redity being complex; this is reflected in two key notions. The
first notion is that outcomes are usudly brought about not by a single but a combination
of conditions. Because | have quditative data on the sectors, | can get a picture of how
and where the different sector-characteristics come together to produce a certan
outcome. A second notion in QCA is tha there are more possible combinations of
conditions which can lead to the same outcome. Thisistermed ‘equifindity’ (Ragin 2000).
QCA, in short, cagptures the complexity that is available in quditative data. The
andyss entals comparing the conditions and outcomes and establishing which
conditions occur smultaneoudy with which outcomes. The andyss, nevertheless,
remains quditative: the input is quditative and the output is dso a qualitative description,
though more systematic and based on comparison. The outcomes are, however, not
generalisable to cases that have not been observed; there are also no significance levels.
Within QCA, | use aspecific type of QCA that draws on fuzzy set membership’,
abbreviated fSQCA. FSQCA is based on the practice in descriptive quditative research
where differences in degree are often referred to by terms such as ‘somewha’, higher’,
‘less etc. In fSQCA, these quantitative labels are trandaed into set membership scores
between O to 1 indicating membership in a s&t, while different sets indicate different
gudlitative categories. The term fuzzy refers to set membership and captures the degree
of membership, i.e. a caseis not ether in” or ‘out’ of a set but more or lessin or out.
Business cycle sensitivity or strong unions are examples of sets of which sectors are more
or less a member. When QCA was first developed, it was based on the notion of binary
vaues, i.e. ether 0 or 1 (Ragin 1987). Cases could only be in or out of aset. This type of
QCA isnowadays referred to as ‘Crigp Set QCA’ (csQCA). The main problem associated
with assigning binary scores for set membership to cases was a sgnificant loss of
information, i.e. a case could only be completely in or our of asgt, eg. the set of sectors
with strong trade unions. To ded with this problem, Multi Vdue QCA (mvQCA) was

85



A Dutch Approach to Flexicurity?

developed. However, for mvQCA not the conditions but the outcome till had to have
binary scores, and led to alarge number of hypotheticadly possible cases, but not present
in the empirical analyss. To ded with al the shortcomings, limitations and critiques of
both csQCA and mvQCA, fsQCA was developed (Ragin 2000; Wagemann and
Schneider 2007).

By combining quditative as well as quantitative differences, fSQCA trandaes
common labels in quditative case study andyss — higher/ lower, more/ less — into scores
for set membership. Consder a hypothetica study in which countries are grouped
according to whether or not they are rich or poor, while a the same time distinguishing
between richer countries and lessrich countries. Thisis wha Ragin cdls the “dud nature
of diversity” (Ragin 2000, chapter 6); fSQCA not only distinguishes between categories
(sets), of which cases can be a member or not, but aso the degree to which cases are
member of a set. Unlike quantitative methods that assign vaues to variables, fSQCA is
based on assigning ‘st membership scores for certain conditions, i.e. to what extent
does a case belong to a certain set of conditions. In comparison with conventiond ‘levels
of measurement’ in science, i.e. nomind, ordind, interva, and ratio, fuzzy sets can be
consdered intervd or raio scdes. However, in addition to the ratio scde, with a
meaningful zero point, fuzzy set scores dso have a meaningful one point. Nevertheess,
the purpose of afuzzy set isto indicate set membership, which is equd to the purpose of
the nominal scale (Ragin 2000, p. 155).

Fuzzy sets can be continuous, with scores between 0.5 and 1 indicating ‘more in
than out’, and scores between 0 and 0.5 indicating ‘more out than in’. Scores can dso be
based on three vadues (1, 0 and 0.5); five (adding 0.75 and 0.25), or seven (1, 0.83, 0.67,
0.5, 0.33, 0.17 and 0). Using three-, five-, or saven-vaue sets seems comparable to using
an ordind scde. The difference is, however, that with fuzzy sets, categories are not
arrayed relative to each other: “Fuzzy membership scores address the varying degree to
which different cases belong to sets, not how cases rank relative to each other” (Ragin
and Pennings 2005 p. 424). In chapter six of this thesis | will use the five-vdue scde as
this is “especidly useful in dtuaions where researchers have a substantid amount of
information about cases, but the evidence is not systematic or strictly comparable from
case to case” (Ragin 2005, p. 3). The five scores entall the following in terms of set
membership:
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Fuzzy set score Member ship meaning
1 Full member of the set
0.75 More member than non-member of the set
0.5 Neither member, nor non-member of the set
0.25 More non-member than member of the set
0 Full non-member of the set

I will not use the 0.5 bregking point because it indicates maximum ambiguity, i.e.
it cannot be determined whether acase isin or out of a set. In fSQCA, these cases are
excluded from the andysis. Because the 0.5 score isleft out, | essentialy use afour-value
scheme (Ragin 2005). The scores for membership in the sector-characteristics are ill,
and will reman, open to debate. Within QCA, the sarting point is the close
correspondence between scores and knowledge of the cases. A characteristic of the fuzzy
st andysis is that once scores are assigned, they should not be considered fixed, but
rather open to continuous adjustment on the basis of the “didogue between ideas and
evidence” (Ragin and Pennings 2005 p. 171). Scores can dways be adjusted in line with
increasing or differing knowledge. My judtification of the scores in words, tables and
gopendixes can be used as input for any discusson on the correct scoring of the
characteristics.

Trandating (quditative) data into set membership scores and assigning scores to
cases is a centrd and very demanding activity in fSQCA because “researchers must
establish a very close correspondence between fuzzy membership scores (...) and their
concepts” (Ragin 2000, p. 150). In order to assign scores to cases and setting the
breakpoints — i.e. a 0, 0.25, 0.5, 0.75 and 1 - the researcher needs thorough theoretica
and subgtantive knowledge of the cases. In the case of for example an andysis of GNP
per cgpitain a country (Ragin 2000, ch 6, table 6.2, figure 6.1), it is not useful to set the
breakpoints (e.g. five vaues) a $5.000 and distribute the cases accordingly, because the
difference between $5.000 and $10.000 could for example be much more significant than
that between $30.000 and $35.000. The breskpoints might not coincide with clear
mathematica categories, but they should with conceptud categories. Ragin cdls this the
“truncation of irrdlevant variation” (ibid. p. 162).

When dl the st membership scores are assigned for each case, fSQCA dlows
determining which (combinations of) conditions are sufficient or necessary for the
outcome. If a condition is sufficient, it will aways lead to the outcome, dthough there
might adso be cases in which the outcome occurs without the condition present.

Necessty means that for the outcome to occur, a certan condition must dways be
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present, although other conditions are also needed. As mentioned above, the conclusions
of the andyss reman quditative in nature and are not generdisable to cases that were
not observed. QCA dlows me to keep the quditaive naure of the data, manly the
interconnectedness between five sector-characteristics; interconnected conditions then
make up various combinations that can lead to a certan outcome. The assumption isthe
possibility of maximum causad complexity, which means tha “no single causa condition
may be ether necessary or sufficient for the outcome in question” (Ragin 2000, p. 130).
Rether, different paths may lead to the same outcome. | andyse not only the
combinations of the presence of the five conditions, but so combinations including the
absence of a condition. To arive a the st membership scores in the asence of the
conditions, | use negation, e.g. membership in the set high labour scarcity is 0.75, then
membership in the set not-high labour scarcity is 0.25. In QCA, the term ‘not-high’ is
preferred over low because not-high is not necessarily low, i.e. they could be anayticdly
quite distinct categories.

In fSQCA, it is assumed that configurations leading to a certain outcome are
made up of interrelated conditions. In this project however, the flexibility and security
outcomes are dso a congtellation of factors, i.e. the use of TAW and FT-contracts and
various provisons in CLAs. Furthermore, the outcomes are measured in terms of set
membership, i.e. in the sets high flexibility’ and ‘high security’. To arrive & membership
scores in the outcomes, each sector gets a score of zero or one for every aspect. These
zeros and ones make up afind score for security and a score for flexibility, which | then
trandate into a set membership score.

Besides finding out which characterigtics, or combinations of characteristics, are
sufficient and/ or necessary for high flexibility and high security, | will andyse changes in
these outcomes over time, i.e. between 1998-2001 and 2001-2004. Including a tempord
dimension in fSQCA is often seen as problematic (Caren and Panofsky 2005). Although
Caren and Panofsky succeed in including a time-dimension in fSQCA, they clam that
their solution is only applicable to one type of historicd andysis, “trgectory” (ibid., p.
163). This stands in contrast to the type of historica andyss that is important in this
project, namely ‘path dependency’ (see chapter two). Caren and Panofsky explicitly point
to the difficulty of incorporating a notion of path dependency in fsSQCA. To find a way
to incorporae this, Caren and Panofsky advise to “seek cregtive gpplications of
tempordity and sequence in fuzzy sats” (ibid., p. 168). My ‘cregtive gpplication of
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tempordity entails carrying out an fSQCA for three points in time and assessing the
shifts between these points.

Because the time points are sdected to include an ingtitutiona change (the
introduction of the F& S Law and WAADI) and the fluctuations in the Dutch economy, |
atribute the observed shifts between the three years to the impact of these two changes.
Although the ingtitutional changes occurred in 1998/ 1999, the effects of these changes
might be only visible a couple of years onwards. The impact of the economic downturn
is reflected in the two sector-level conditions ‘business cycle senstivity and ‘labour
scarcity’. | assume that the impact of an economic downturn affects bargaining parties
via the shift in the power digtribution it brings about. However, there might be a more
autonomous effect of an economic downturn: my interview data will dlow me to distil
this. An fSQCA a different points in time has been adopted before in an ingtitutiondist
andysis of decline in union densty in Western Europe (Ebbinghaus and Visser 1999). In
line with their study, | anayse the sufficient and necessary conditions over time. | will
subsequently be able to show whether sectors have become more similar or different, i.e.
have converged or diverged. In addition, if there have been very little developments in
the sectors despite ingtitutional and economic developments a the nationd levd, |
condder this an ingance of path dependency possibly exacerbaing divergence or
convergence. Informd ingtitutions play an important role in path dependency; how this
occurs will be visible from the interview-data.

3.7. Conclusions
On the basis of the research questions and propositions developed in chapters one and

two (see gppendix A), | have in this chapter operationdised the concepts and outlined
the way | will go about measuring them. The units of andysis in the study are employers,
employers associaions, trade unions, nationd laws, and provisons in collective labour
agreements (CLAS). To anayse flexibility and security | have chosen to focus on fixed-
teem (FT-) contracts and temporary agency work (TAW), which are both types of
temporary labour. The formd ingitutions on these types of temporay work were
subgtantidly dtered by the F&S lav and WAADI. For this project | andyse
normdisation, ingitutiondisation, and the nature of ingtitutiona change. Normaisation
is made up to two éements, i.e. increasng share of temporary work and increasing
acceptance of temporary work in informd ingtitutions. Normalisation is, however, not a
one-dimensiona process and employers (associations) and trade unions can have a
different perspective on this. Also, when there is, for example, widespread use but little
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acceptance in informa inditutions, there is no high degree of normdisation.
Ingtitutiondisation as an outcome is the introduction of more forma rules that can be in
turn ether more strict or more permissve. When formd and informd ingitutions
become more redtrictive, this means that normaisation and ingitutiondisation is lower
and vice-versa.

The andysis as caried out in three comparaive dimensons, a comparison of
countries (or rather ‘ingtitutiona frameworks), of sectors, and over time. An andysis
over time is essentid to discover processes of normaisation and ingtitutionaisation. A
cross-country comparison is necessty to understand the impact of a nationd
ingtitutiond framework. Findly, a comparison of sectors is necessary within the Dutch
case as the formd flexicurity framework alows for deviation by CLA and most Dutch
employment relations are covered by sector-level CLAsS. Flexibility is measured as the
share of FT-contracts and TAW, and restrictions on both types by nationd law or CLA-
provisions. Security is understood as consisting of different elements, taken from the
flexicurity matrix’ (Wilthagen 2002). These dements, such as equd rights to training and
pay, are lad down by law and in CLAsS. There is some data avalable on how these laws
work out in practice, but that is not the focus of this project. When this information is
available, | will however include it in the presentation.

Based on theories of ingtitutiona change discussed in the previous chapter, | will
furthermore andyse the power baance between socid patners and the informd
ingtitutions on temporary work in the anaysis between sectors. The power baance is
believed to be shaped by four sector-characteristics. economic openness, business cycle
sensitivity, labour scarcity, and union membership levels. These sector-characteristics,
and the andysis of informa ingtitutions require a combination of secondary data-analysis
and qudlitative interviewing. To be able to sysematicaly compare eleven sectors | will
move beyond a qualitative case-study anaysis and use an innovative method cdled fuzzy
st quditative comparative anadyss (fFSQCA). The sector-characteristics and the flexibility
and security outcomes will be trandated into scores, which can combine in various ways.
The outcome of the fSQCA will be a description of which factors are necessary and
which are sufficient for producing a certain flexibility or security level in a sector.

In the following chapters | will firs compare the ingitutiondisation and
normalisation of temporary work across four countries, and the degree of flexibility and
security regarding temporary work. By sdecting four countries from four different

employment and indudtrid reations regimes, | can draw conclusons about the
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specificities of the Dutch ingtitutional framework. Chapter five further describes the
Dutch case, mainly how the formd ingtitutiona change has led to changesin CLAs and
the baance of flexibility and security between employers, temporay workers, and
temporary work agencies. In chapter six | compare eleven sectors by means of qualitative
description and fsQCA.
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Appendix 3.A. Resear ch questions, propositions, and methods

Main question: \What is the Dutch approach regarding the extent, nature, and
organisation of flexicurity in temporary work?

Resear ch questions 1-5:

Descriptive M echanisms and actor s
Q1. What are the
developmentsin
temporary work during
the last 10-15 yearsin
terms of its extent,

Q2. How does
normalisation and
institutionalisation
of temporary work

security aspects and take place?
formal regulation? l
P3
Propositions -

(Ps) P13
N J \ )
Y Y
Chapters4, 5 Chapter 5
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Q3. Which
mechanisms and
actors explain the
developmentsin the
extent, nature,
normalisation and
institutionalisation
of temporary work?

Processes and outcomes

Q4. How are
national-level
institutions on
temporary work
implemented by
socia partners?

l

P1 P4 PS

\

P6 P9

J

~

Chapters(4) 5, 6

Q5. Did the Dutch
flexicurity regime lead
to convergence or
divergence between
sectors of the Dutch
economy?

|

P10
P8
P7
P11
P12
\_ VRN J
INAS Y
Chapters(b), 6 Chapter 6



PROPOSITIONS

METHODS

P1.

As external economic pressures for flexibilisation increase, employerswill use more temporary work.

P2.

Astempaarywak baeomes morewidesoreed, theinfamal inditutions an terparary wark entall moreastanceleadingtoa devend’
for rule change in formal ingtitutions.

P3. | When rules become more permissive regarding the use of temporary work, temporary work will become more accepted by both employers
and employees; temporary work will become |ess accepted when rules become more restrictive.

P4. | Insectorswith strong informal institutions on temporary work, changesin the formal institutions at national level will have little or no
changein sector-level formal ingtitutions and behaviour.

P5. | If social partners defect from using the CLA for cooperation and negotiation of flexibility and security provisions on temporary work, and
dtart using other intitutions, thisis a case of displacement.

P6. | Inthe Dutch case, CLA-provisonsare layered unto the national-level formal institutions on temporary work (i.e. the F& Slaw), and
as CLA-provisions deviate fromwhat islaid down in the F& S Law, they can change the status and structure of this formal national-
level ingtitution.

P7. | If theCLA ramansintad at the surface while its antent dvergess fram haw it wes intended, beit dueto adive o pessve lak o
maintenance, or active cultivation of an alternative, thisisa case of drift.

P8. | If xigingCLA proddans areredrated tonerds new ends thisisa praess d conversion. When nev CLA -prodsas are usal to
obtain existing ends, thisis a process of reversed-conversion.

P9. | If thedraningup and inplemantation o theF& Slawwestoa largeectat baded by antrd aditionsd sod and pditica adas it
can beregarded asa reform.

P10. | If variations bawen sstarsincease o tine i.e a proes o dvergne thisentailstherealisation o tailar-mede’ setar-level solutions.
If variations between sectors decrease over time, i.e. convergence, thisis brought about by bendymerkinga 1earning-processes.

P11. | Irrespective of the strength of informal ingtitutions, power changesin favour of employerswill lead to CLA-provisions more permissive
than what islaid down in the F& Slaw.

P12. | Irrespective of the strength of informal ingtitutions, power changesin favour of employees will lead to CLA-provisions more restrictive than
what islaid down in the F& Slaw.

P13. | Key actors made the formal and informal institutional regime on temporary work more permissive by 1) openly advocating for change; 2)

lobbying; 3) claiming an exceptional position vis-avis the existing institutions, and/or 4) evading the laws and norms with ex-post
justification and efforts to change the rules.

Qualitative interviews

Secondary data-analysis
of statistical sources and
written documents.

Qualitative interviews,
fSQCA

Secondary data-analysis
of statistical sources and
written documents.
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Appendix 3.B. Sectorsand corresponding CLAS

SECTORS

Classification

Scope of CLA

Horticulture

SBI-code 0112/0113; Growing
of vegetables, flowers,
mushrooms, trees, and fruit

Firms that are entirely or predominantly
engaged in vegetable cultivation permanently
under glass or plastic, with the exception of
mushroom and tree cultivation under glass or
plastic, but including augmentation firms, also
in the open air.

leasing of SBI-code 014: horticulturist Firms mainly engaged in activities related to
agricultural firms and services for vegetable and animal production, construction
machinesand | agriculture (no veterinary of green spaces, drainage and maintenance with
[abour services) machines, possibly for third parties, and
distribution and other activities related to
manure
Metalectro SBI-code 27-35: Range of activities related to the treatment
Manufacturing of primary and/or manufacturing of metal, and electro-
metals, metal products, technical activities (complete description taken
machines, appliances (also up in 7-page appendix in CLA)
audio-visual,
telecommunications, and
medical), computers, and
means of transportation
Energy® SBI-code 40: Production and | Production (not including extraction of natural
distribution of, and tradein, gas), sale, transportation and distribution via
electricity, natural gasand hot | fixed infrastructure of electricity, heat, natural
water gas and water (with the exception of firms
affiliated to the employers organization water
firms Werkgeversvereniging Waterbedrijven);
Collection, treatment and processing of waste;
Commercial development, management and
exploitation of communication networks and
systems and the provision of
telecommunication and (multi)media-services;
Technical services related to energy technology
(research, development, consulting, engineering,
certification and training).
Construction SBI-code 45: Construction 17 divisionsin CLA, summary: construction,
industry renovation, services on construction sites,
demoalition, rental of machines with personnel,
asphalt and concrete production, road
signposting, levelling of polluted ground, civil
engineering, asbestos removal
Supermarkets | SBI-code 5211: supermarkets | Supermarkets with the exception of employees
and comparable shopswitha | working in offices, factories, central
general assortment of (luxury) | warehouses, chauffeurs, managers not engaged
foods in sales, cleaners and security personnel.
Department SBI-code 5212: department Three CLASsfor the three department storesin
stores stores and comparable shops | the Netherlands: HEMA, V&D and Bijenkorf

with a general assortment

9 In the energy sector there was one CLA up until 1997 that was replaced by five CLAs in 1997 that were
again brought back to one CLA in January 2008. | analyse one of these five CLAS; the same that was
analysed by Van den Toren et d (2002).
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Architects

SBI-code 742: Architects-,
engineers-, and other technical
design-, drawing- and
consulting firms

The CLA appliesto all employees of
architectural firms

Security SBI-code 746: security/ Private security firms, private emergency

safeguarding, and tracing centres, and private money-and valuables
transport admitted on the basis of articles 3a,
3b, and 3c of the law on private security firms
(Wpbr)

Cleaning SBI-code 747: cleaning of Periodical or repeated (window) cleaning in or
buildings, means of of buildings, means of transportation, and
transportation, and the like premises, and related activities performed as

additional tasks.

Home care SBI-code 85324: Home care Care within private homesin the area of

housekeeping, personal care, nursing, prenatal
care, youth care, diet services, vaccination, and
marital care after birth.
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Appendix 3.C. Data sources fsQCA
Table 3C/1a. Openness to international competition CBS

Sector 1998 2001 2003
Agriculture, forestry, and fishery 160 152 212
Electricity, gas, and water 4 7 16
Industry (total) 466 446 562

Source: CBS statline, import and export figures based on OECD.

Openness is measured as the sum of the value of the export and import by/through the sector, divided by
the added value of the sector. “De som van de waarde van de export en import van goederen door de
bedrijfstak, gedeeld door de toegevoegde waarde van de bedrijfstak”

Table 3C/1b. Openness to international competition ROA

Sector Level of international competition 2004
Agriculture and fisheries 107
Food and beverage industry 109
Chemicals 116
Metal and electrical industry 111
Other industry 103
Energy 102
Construction and real estate 91
Commerce 93
Transport/communications 102
Financial services 91
Hotels/restaurants, repair and business services 92
Non-commercial services 91
Civil service, police, defence and education 91

Source: De Grip et a. 2004, p. 225.
International competition is measured through the export share of the industry's production (p.225)

Table 3C/2. Business cycle sensitivity

Sector 1997-2001 (%) 2002-2006 (%)
Agriculture and fishery -4.1 0,7
Food -0.9 -1,4
Chemicals -2.0 0,2
Metalectro 0.3 -5,2
Other industry 14 1,1
Energy -4.0 31
Construction 35 -1,1
Readl estate 35 59
Trade and repair 14 -1,9
Transport 1.2 0,4
Communication 6.4 -25
Banks and insurances 49 -2,2
Hotel& catering and commercial services 4.7 0,0
Heath care 4.0 2,2
Government and Education 14 15
Tota (incl. other) 25 0,1

Source: ROA 2007, table 1.2, p. 12.

“The business cycle sensitivity of employment is related to the degree to which the employment rateis
sensitive to economic devel opments. The measure is composed by relating past fluctuationsin
employment to the extent to which a certain profession or education type is reflected in a sector. It istaken
into account that not every profession fluctuates to the same extent with the employment-level in asector”
(ROA 2007, p.109).
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Table 3C/3. Background data labour scarcity

Sectors 1998 2001 2004

label CBS FSQCA label CBS FSQCA Ilabel CBS FSQCA

score score score

Horticulture Low 22,8 0.25 High 31,3 0.75 Low 335 0.75
LAML Low 228 025 Low 313 0.75 Low 335 075
Metalectro High 40,8 0.75 High 51,1 0.75 High 253 0.75
Energy Low 133 0.25 Low 16,3 0.25 Low 125 0.25
Construction Low 235 0.25 High 418 0.75 Low 190 0.25
Retail: Very 223 0 Low 260 025 Very 185 O
Supermarkets low low
Retail: Very 223 0 Low 26,0 025 Very 185 0
Department  low low
stores
Cleaning Low 255 025 High 31,0 0.75 Low 21,8 0.25
Architecture  High 255 0.75 High 31,0 0.75 Low 218 0.25
Security Low 255 025 High 31,0 0.75 Low 218 025

Home care Low 155 0.25 High 238 0.75 Low 135 0.25

The trandation into fuzzy set membership scoresis as follows:

CBS L abel FSQCA score
0-15 Very low 0

15-25 Low 0.25

25-35 High 0.75

>35 Very high 1

Table 3C/4. Background data union membership
Shar e of union membership CBS

Sectors 1998 2001 2004
Horticulture 18 16 13
LAML 18 16 13
Metal ectro 29 27 27
Energy 50 48 38
Construction 40 39 37
Supermarkets 14 12 12
Department stores 14 12 12
Cleaning 16 12 14
Architecture 16 12 14
Security 16 12 14
Home care 24 23 24

Union density FSQCA score

0-14% 0
15-24% 0.25
25-39% 0.75

40% and over 1
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Appendix 3.D. Topic list (original in Dutch)

1. Generd trendsin employment
Trends in employment from the mid 1990s up until today; influence of the business cycle
and other factors relating to employment; trends in the type of employee in the sector

2. Trends in the flexibility need of employers and workers
Origin of flexibility need of employers and workers; developments in these flexibility
needs and factors explaining these devel opments

3. Trends in the flexible deployment of the workforce
What do companies’ flexibility-strategies’ look like? Ratio open-ended to
temporary/flexible contracts; flexibility of permanent workers; Developmentsin
flexibility strategies and the reasons behind these developments. How are alternative
ways of flexible deployment of personnel weighed/considered?

4. Composition of the population of flexible workers
What are the different types of flexible labour, what is the share of the different types of
flexible labour compared to the total employee population (in percentages)?
Developmentsin the group of flexible workers; substitution between different kinds of
flexible labour?

5. Effects of 3x3x3-provision, presumptions of law and obligation to
extend wage payment for the contract types used

6. Use of various dismissal routes for various types of dismissal

7. Trends in CLA-provisions on flexibility and the effect on actua use
Adjustmentsin the CLA asaresult of the F& S Law; deviations from the F&S Law;
developmentsin the bargaining issues for employers/trade unions; discussion issuesin
the CLA surrounding flexibility; possible alternative strategies for the regulation of
flexible labour.

8. Influence Flexibility and Security Law
Shiftsin the costs/benefits of different types of flexible labour; differencesin the effects
of legidation in an economic boom compared to an economic downturn

9. Effects on the position of employees. balance between flexibility and
security?

10. Round-up questions: any issues overlooked that are relevant for
flexibility and security? Expectations for the future?

98



Appendix 3.E. List of interview respondents

No. | Sector I nstitution Respondents Place and
name(s) time
1 Horti- Christian trade union CNV | Jaap Bosma Hoofddorp
culture 18/12/2006
2 Employers organization in | Gerard van der Den Haag
the agricultural sector LTO | Grind 29/01/2007
3 Flower firm Fred Verboom Aalsmeer
RoyalVanZanten 14/12/2006
4 Flower Firm Nico Eveleens Amstelveen
Florema 8/12/2007
5 LAML Employers organization Hannie Zweverink Nijkerk
Cumela Nederland 03/01/2007
6 LAML Firm Jan Schoot Haarle
UniCom Oost B.V., Uiterkamp 22/01/2007
7 Metalectro | Peak trade union FNV Ger klinkenberg, Weert
Bondgenoten MariaSigmond, Jac | 06/11/2006
Christaens, and
Ralph Smeets
8 Peak trade union FNV Ruud van den Bergh | Rotterdam
Bondgenoten, division 09/11/2006
shipbuilding
9 Employers organisation Hans Hoogendoorn | Zoetermeer
FME-CWM and Hans Van 30/08/2006
Rigteren
10 Employers organisation in | Ruud Schouten Zoetermeer
shipbuilding VNSI 26/10/2006
u Firm ASML Ralph Otte Veldhoven
16/10/2006
12 Firm Xerox Manufacturing | Jan Wijnands Venray
23/03/2006
13 Temporary work agency — | Mirjam Zenden Den Bosch
Manpower (in-home 01/05/2006
Xerox)
14 Energy Christian trade union CNV | Theo Quist Den Haag,
11/12/2006
15 Employers organisation Peter van der Vlugt | Arnhem
Wenb and Petra 02/11/2006
Broekuijsen-Van
Rooij
16 Firm Essent Rob Benschop Arnhem
21/09/2006
17 Firm Nuon Carel van der Wal Amsterdaml
and Hilde Arns 3/11/2006
18 | Construc- | Pesk trade Union John Kerstens Woerden
tion FNV Bouw 20/07/2006
19 Peak trade Union FNV Han Westerhof and | Woerden
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ZBO/FNV Bouw Bernet van Leeuwen | 21/02/2007
20 Christian trade Union Maarten Post Odijk
CNV Hout en Bouw Bond 03/05/2006
21 Employers organisation K ees Scheepens Zoetermeer,
Bouwend Nederland 18/07/2006
22 Firm Hillen en Roosen A.P.de Jong Amsterdam?2
4/03/2006
23 Firm Heijmans Maurice van der Rosmalen
Brugge 11/04/2006
24 Temporary work agency — | Joost Louman Amsterdam,
Randstad, division 19/07/2006
BouwFlex
25 | Super- Peak trade union FNV Jos Brocken and Amsterdam
markets Bondgenoten Nicole Boonstra 27/11/2006
26 Employers organisation Pieter Verhoog and | Leidschen-
VGL Jan Fokke dam
20/10/2006
27 Firm Ahold Bert Mijnen Zaandam
27/09/2006
28 | Depart- Peak trade union FNV Hetty Kijzers Utrecht
ment Bondgenoten 04/09/2006
stores
29 Firm HEMA Theo de Waal Amsterdam
31/03/2006
30 Firm HEMA Distribution | Huub C. Cuijpers Utrecht
Centre 13/04/2006
3l Firm HEMA Germany Marcel Klosters Amsterdam
division 08/05/2006
32 | Cleaning Peak trade union FNV Eddy Stam Utrecht
Bondgenoten 09/05/2006
33 Employers organization JC.M. Kerstensand | Den Bosch
OSB |.P.M. Kantelberg 19/01/2007
34 Firm HAGO [rmaWillemse Capelleaan
den | Jssel
26/04/2006
35 Firm 1SS Marijke Bak Utrecht
28/08/2006
36 | Architects | Peak trade union FNV Willem Jan Boot Utrecht
Bondgenoten 07/12/2006
37 Employers organisation Peter Van der Toorn | Amsterdam
BNA Vrijthoff 07/12/2006
38 Firm EGM Architecten H. Kortland Rotterdam
08/12/2006
39 | Security Trade Union De Unie Ron Kluwen Capelle ad
[ Jssel
29/11/2006
40 Employers organisation Tom Uittenbogaard | Badhoeve-
VPB/ firm Securitas dorp
12/12/2006
41 Firm G4S (Group 4 Marc Razoux Schultz | Amsterdam
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Securicor) 20/12/2006
42 | Home care | Peak trade Union FNV Pim van Loon Utrecht
(ABVAKABO) 30/01/2007
43 Employers organization Kees Stulp Bunnik
Actiz 13/09/2006
44 Firm Amsterdam Henny Wams Amsterdam
Thuiszorg 05/04/2006
45 Firm Amsterdam Henny Wamsand R. | Amsterdam
Thuiszorg Verhoeven 27/04/2006
46 | TAW Peak trade union FNV Marcel Nuyten Utrecht
sector Bondgenoten 15/12/2006
47 Employers organization René Snel Lijnden
ABU 21/02/2005
48 Agency Randstad Willem Plessen Amsterdam
13/10/2005
49 Agency Manpower Edwin Zonder Amsterdam
27/03/2006
50 Agency Tence (main office) | Jan Posthumus Breda
17/02/2006
51 Agency Tence (regional Door Erkens Heerlen
office) 07/03/2006
52 Agency Tence Rob Borge and Terneuzen
(regional office) Angela Rammel oo 03/03/2006.
53 Agency Tence (Belgium) Y ves Thoorens Hol sbeek
30/032006
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Chapter 4 — Institutional frameworks on flexibility and security in temporary work; a four-
country comparison

Chapter 4 - I nstitutional frameworks on flexibility and
security in temporary work; a four-country comparison

4.1. Introduction — developmentsin flexibility across Europe
During the 1980s and 1990s, politicad economies everywhere experienced pressures often

denoted with the term ‘globdisation’. The term is used to signify increased internaiona
competition, which is often explained as an increase in the power of (multinational) firms
and market relations (Rubery and Grimshaw 2003). As a result of this increased
competition, firms experience a heightened pressure to deploy labour more flexibly. This
pressure is often trandated into policies amed a making labour markets more flexible
(Esping-Andersen and Regini 2000). In the context of Europe, | have pointed out at the
beginning of this book tha a the EU-level as well as in the Netherlands there is a
specific focus to combine this pressure for flexible labour with a certan degree of
security for workers. This is the so-called flexicurity approach to labour market reform
(European Commission 2007Db).

The two types of flexible labour that | focus on for this project are Temporary
Agency Work (TAW) and Fixed-Term contracts (FT-contracts). They are often grouped
together under the heading ‘temporary work/ employment’, and | will aso use that term
in this chapter when | refer to both types of employment. | discern four types of security
for these two types of flexible labour: job security, employment security, income security,
and representation security. This chapter will ded with the developments in TAW and
FT-contracts and the ingtitutiona framework regulating flexibility and security aspects of
these contracts in four EU countries.

Temporary work has increased across Europe since the 1990s; their share in totd
employment increased from little over 10% in 1990 to 14,5% in 2007 (source: Eurogtat).
Especidly TAW has been expanding rapidly in the mid- to late 1990s, with annud
growth rates of 10% (European Commisson 2002; Sorrie 2002; Arrowsmith 2006).
Although the share of TAW of the total number of people in employment across Europe
is smdl, an average of 1.8%, the share has dmost doubled between 1996 and 2006

(source: Wwww.ciett.org). Compared to other European countries, TAW is very prominent
in the Netherlands. The number of agency workersin the Netherlands was the highest in
all of Europein 1999. In 2004, however, figures on Dutch TAW show a decline; the level

of TAW is now highest in the United Kingdom. The Netherlands however till occupies
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the second postion. Regarding FT-contracts, the Netherlands is close to the EU average
(see figure one). Figure one furthermore shows that the share of temporary employment
isthe highest in Spain, followed by Portugal and the Netherlands. The share is (less than)

50 % in the United Kingdom or Denmark. Germany occupies a middle position.

Figure4.1. Share of TAW and FT-contractsin total employment in EU-15 countries 2007

35
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Source: CIETT 2008 and European Commission, Employment in Europe 2007 and 2008

During the 1990s, firms have increasingly shifted their focus on how best to
organize their workforce within the firm viainterna labour markets, to new employment
relationships congsting of externd flexible labour (Grimshaw, Ward et d. 2001). TAW
and FT-contracts are instances of externd flexible labour. By using externd flexible
labour, firms restructure their work force into a core of permanent employees and a
periphery of temporary labour (Kaleberg 2001). This increases flexibility and reduces
labour costs (Mitlacher and Burgess 2007, p. 402). For TAW in particular, auser firm can
further reduce costs related to hiring and firing, and sickness and unemployment benefits,
and outsource the risk of afall in demand (Houseman 2001; Rubery and Grimshaw 2003;
Mitlacher 2007). TAW and FT-employment are aso to some extent supply-driven, i.e.
some people may prefer doing temporary work over other types of employment, asit for
example adlows them to combine pad work with a study or to familiarize themsdaves
with the labour market. Daa on the share of people in TAW or FT-employment that

prefer this type of work over other types of employment is very patchy. There are for
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example some figures for the UK sating that the share of workers preferring agency
work over other jobs is 28% (TUC 2005). The only comparable evidence is available
from Eurostat and provides the reasons why people take up temporary employment.
These figures are discussed in the next section.

In response to the growing incidence of TAW and FT-work in the Netherlands
in the 1990s, the legd framework on flexible labour was significantly atered by means of
legidative changes introduced in 1998 and 1999. This new framework, mainly consisting
of the Flexibility and Security (F&S) law, has been herdded as an “example of flexicurity”,
mainly regarding the new regulations on TAW and FT-contracts (European Commission
2007b). The market for TAW was, for example, deregulated, while the legd postion of
agency workers was improved. This new regulatory regime has been termed “rather
innovative and quite different” compared to other ways of regulating the TAW
relationship across Europe (Sorrie 2002, p.9). | will compare the Dutch regulatory (or:
ingtitutiond) framework on FT-contracts and TAW with those in Germany, Denmark,
and the United Kingdom (UK). | will andyse these four frameworks, which | define as
national laws and sector and company-level collective labour agreements.

This chapter will provide an answer to the first research question of this project:
what are the developments in temporary work during the last 10-15 years in terms of its
extent, security aspects and formal regulation? Furthermore, it will partly touch upon
research question three: which mechanisms and actors explain the developments in the
extent, nature, normalisation and institutionalisation of temporary work? The elements of
the third research question that | touch upon here are the role of certain actors, i.e. social
partners in the four countries. Taking a comparative perspective dlows me to digtil the
specificities of the Dutch case. The chapter will proceed as follows: | first start with some
background information on the nature of TAW and FT-contracts and the way | define
security for these types of employment. In section three, | discuss the EU-level
regulations on FT-contracts and TAW, and in sections four to seven, | analyse the four
ingitutiona frameworks. Section eight compares the four countries on their flexibility
and security dimensions and in section nine | conclude whether the Netherlands are

indeed moving towards Denmark, maybe moving towards the UK, or not moving at all.

4.2. Security in temporary employment
TAW and FT-contracts are forms of externa numericd flexibility, as they provide firms

with aflexible, externd labour force that can be used for a definite period of time when

extra cgpacity is required. These temporary workers can dso bring a certain degree of
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functiond flexibility into the firm when for example externa specidists are hired on an
FT- or agency work basis. Although TAW and FT-contracts are intrinsicaly numerica
flexible, flexibility for TAW businesses or firms making use of TAW or FT-workers can
be more or less curbed. Redtrictions can for example entail the permitted length and type
of assgnments for agency workers, restrictions on the use of TAW in certain sectors, or
the number of times FT-contracts can be offered consecutively. | argue that when
regrictions are few, externd flexibility for employers is higher than when there are
stringent or many restrictions.

Another type of externa numerica flexibility that can function as a functiona
equivdent to temporary work is protection agang dismissd or ‘Employment Protection
Legidatiion” (OECD 2004). The extent to which the discusson on lowering dismissa
protection for permanent employees is linked to the normdisation and
ingtitutiondisation of temporary work in the Netherlands has dready been touched upon
in the first chapter and will be discussed eaborately in chapter five. OECD data shows
that the level of protection againgt dismissd for permanent workers againgt individud
dismissd is highest in the Netherlands, followed closdly by Germany. In the UK and
Denmark dismissd protection is less than haf of the extent in the Netherlands (for
details see OECD 2004, p. 72). Note that these figures are only based on the regulations
a nationa levd into account and not what is negotiated in CLAS. The link between
dismissd protection for permanent workers and the extent and nature of temporary
employment will feature throughout this chapter.

Within both TAW and FT-employment, externa numericd flexibility for
employers can be combined with various types of security for employees, dthough both
TAW and FT-contracts can in generd be considered more insecure than open-ended
employment contracts (Pacelli, Devicienti et d. 2008). Insecure, or ‘precarious work is
made up of many dimensions (Kdleberg 2009), many of which are (potentidly) relevant
for FT-contracts and TAW. These dimensons are fear of losng a job; diminished
opportunities to obtain or maintain skills; lower income; less access to benefits, and the
unavailability of collective voice (representation precarity) (ibid. p. 2). Despite this
precariousness, some people prefer temporary work over more permanent employment.
The preferences of people to take up temporary employment are depicted in the figure
below. Temporary employment here includes FT-employment and TAW, but adso
seasonal work and training contracts. The data is available over time and for the four
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countries analysed in this chapter®. The figure bdlow shows the divison of the
population of temporary workers according to the reason why they are working on a
temporary basis. | present data on three points in time (1990, 1999, and 2007) that

correspond with the timeframe | usein this project.

Figure 4.2. Reasons for taking up temporary employment 1990, 1999, and 2007
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Source: Eurostat LFS

Figure 4.2 shows that in dl four countries, being in temporary employment because of a
probationary period is a practice that came up in the late 1990s or later. Apparently, the
use of FT-contracts as an extended probationary period is a practice tha hardly existed
during the 1990s, it is difficult to say why thisisthe case. In the Netherlands this share is
the largest of dl four countries and has increased rapidly after 1999; this group now
conssts of more than 40% of temporary workers. In the Dutch casg, it has become
increasingly common after deregulations of the rules on FT-contracts to initially hire new
employees on an FT-contract, and giving them the prospect of an open-ended contract
after one or two FT-contracts of one year. Despite this prospect, redity might however
be different: there is no legd obligation for the employer to indeed offer an open-ended
contract and under adverse conditions the employer can decide otherwise.

10 Eurostat reports that many of these figures are unreliable, because member states do not adhere to the
strict rules that apply to the reporting of these figures.
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The reasons for temporary work have in genera shifted substantidly in the
Netherlands and in Germany while they have remaned quite stable in Denmark and the
UK: in 1990 dmost 80% of Dutch temporary workers stated that they could not find a
permanent job while this share dmost haved during the 1990s. Another mgor shift in
the Netherlands was the temporary surge in the share of people indicating they did not
want a permanent job in 1999. This could very well have been caused by the economic
boom in that period.

In Germany the compostion of temporary workers has dso changed quite
sgnificantly: whereas al temporary workers were in education/ training in 1990, this
share has decreased to little under 60% in 2007, with only a very smdl group (3%) of
people indicating that they did not want a permanent job. This share might in redity be
higher; Fuchs (2007a) has argued that temporary gpprenticeships can be largely regarded
as voluntary FT-work. In Denmark and the UK the figures are much more stable over
time; the only noteworthy development occurred in the UK and entailed a decrease in
the share of people that did not want a permanent job from dmost 60% in 1990 to little
over 40% in 2007. This group of voluntary temporary workers is currently the largest in
the UK and stands in very sharp contrast to the 3% in Germany. In Denmark and the
Netherlands the 2007 figures lie closer together, i.e. 24 and 17% respectively. The shares
of involuntary temporary workers (i.e. because they can not find a permanent job) are in
each country larger than the people with voluntary temporary employment. A clear
difference between Denmark and the Netherlands is the share of temporary workers in
education or training. The share of involuntary temporary workers differs the least across
all four countries, ranging from 27% in Germany, 38% in Denmark and the Netherlands,
to 43% in the UK.

The Dutch figures show that when unemployment figures are low and people are
confident that they can find a new job quickly when they become unemployed, they
often do not want an open-ended contract. In genera however, TAW and FT-
employment for less than one year can (dill) be consdered a precarious type of
employment (Nienhtiser and Matiaske 2006). This precariousness is mostly based on the
fact that assgnments are generdly short, there is less equdlity in pay, limited access to
training, and agency workers specificaly have reduced access to ‘regular, i.e. permanent
and full-time, employment. The precarious nature of TAW and FT-employment makes it
relatively unattractive for job-seekers that prefer flexibility; they generally prefer part-time

work, flexible working hours, or leave schemes (Chung, Kerkhofs et d. 2007). In these
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types of contracts, flexibility in working time is combined with security in the
employment relationship; in the case of temporary employment thereis flexibility in both
respects. Looking again at figure 4.2 above, the share of people that are in temporary
employment voluntarily differs substantially across countries. These variations are shaped
by different regulations surrounding temporary work influencing the degree of security
for temporary workers.

On the basis of the ‘flexicurity-table’ developed by Wilthagen, Tros and Van
Lieshout (2004) (see chapter 1), | discern three types of security that (can) relateto TAW
and FT-employment: job, employment and income security. Job security is the security to
reman in a specific job with a specific employer. This is the likdihood of moving from
an FT-contract into an open-ended contract with the current employer. For agency
workers this is the employment status with the agency: the contract between the agency
worker and the agency can be an FT or open-ended contract, or an ‘agency work
contract’ based on ‘no work no pay’. The second type, employment security, is related to
the ease with which an agency or FT- worker finds another job than the current one.
This trandates on the one hand in access to traning, and on the other in the extent to
which temporary employment functions as a ‘stepping stone’ into more permanent forms
of employment. The literature states tha flexible employment is more “fluid’ than other
employment in many respects, temporary workers go through many transtions due to
the nature of the work and this dso entails regular transitions into other types of flexible
work as well as unemployment (Schul ze Buschoff and Protsch 2008).

The third type of security, i.e. income security, relates not only to equdity in
wages compared to workers with open-ended contracts, but dso to pensions and access
to socid security. | anadyse what is lad down in forma ingtitutions and where possible
give information on practice, although as thisis not the focus of the study this can at best
be anecdotd. To this| add afourth type of security: representation security. This is the
extent to which temporary workers are represented in trade unions, covered by CLAS,
and have representation rights via works councils. Because of the temporary nature of
the employment relationship, temporary workers rarely join a union (Arrowsmith 2008, p.
2). As a result they are only to a minor extent represented by trade unions.
Representation rights are furthermore the right to vote for employees representative
bodies and to stand for election in these bodies.

In the development of aregulaory regime on TAW, employers associations and

trade unions make certain trade-offs between different provisons increasing flexibility or
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security. It has been noted that the very concept of flexicurity can be seen as consisting
of a “dructurd tenson of different interests” (Leschke, Schmid et d. 2006 p. 18). |
accept this point of view but contend that it varies according to the level of andysis,
regulations deding with only one aspect, for example a restriction to lend out agency
workers in the congtruction sector, either increase flexibility and therefore decrease security,
or vice versa. When taking into account a set of regulations within a CLA, or even an
entire regdaay framenak on temporary employment, containing of various provisions,
the outcome can very well be a balance between flexibility and security.

TAW and FT-work are dways embedded within a nationd labour market as a
whole, and should be understood within the generd framework on flexible labour at
large as well as the informd ingtitutions, i.e. norms and values surrounding flexibility. In
the highly flexible labour market of the UK due to low dismissd protection, the use of
FT-contractsis for example quite low (see figure one). Other research shows that the use
of agency work goes up as regulations on other types of flexible labour (e.g. employment
protection legidation, laws on FT-contracts) become sricter (Mitlacher 2007). While in
many European countries the incidence of TAW and FT-contracts has increased over
the last 10-15 years, the indtitutiond framework has evolved dong different lines in
different countries. Regarding agency work it has been sdad that “The size of agency
work differs between countries because legidation dso differs between countries. (...)
Recently, the use of temporary agency work has been deregulated in many countries,
leading to an increase in the use of thistype of employment.” (Berkhout, Dustmann et al.
2007, p.41). | argue that this statement should be trested with caution. It might aso be
the case that deregulation occurs in response to growing use of TAW, as was the case in
the Netherlands in the late 1990s. As the sector was growing rapidly during the second
haf of the 1990s, the product market regulations for the sector were brought down: the
requirement for a license to operate an agency was done away with, as wel as the
maximum number of agency hours and restrictions for the congtruction sector. On the
other hand however, there was a clarification of the postion of agency workers, which
could be interpreted as increased (re-)regulaion. In any case, the satement by Berkhout
et d. might be too smplistic and the relaionship between regulation of temporary work
and the extent of its usage might be more complex. This issue relates to the theoretica
discussion on the link between normdisation and ingtitutiondisation outlined in chapter
two. In the conclusion | will come back to an assessment of the interaction between

regulation and use in al four countries.
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In this chapter | discuss four countries that approximate ided types taken from
the only available typology of regulation on TAW (Sorrie 2002)". These countries are
Germany, Denmark, the UK, and the Netherlands. The first type in Sorrie’s typology is
based on most continental countries (Germany, France, Begium, Itay, Spain)™. Within
this type, there is detaled regulation of agencies and agency work, combined with strict
conditions on the use of agency work in certain sectors (e.g. construction) and maximised
lending out duration. A second regime type is found mostly in Scandinavian countries,
where there is no specid regulation of ether agencies or temporary work assgnments,
and temporary work is considered employment that must conform to mainstream labour
law. A third regulatory regime is the British-Irish modd, which has nether specid
regulation concerning agencies or agency work, nor much protection through common
law regulation of standard employment contracts. As mentioned above, Sorrie consders
the Dutch regime as quite different from these types, because of its unigque combination
of flexibility and security.

In addition to Sorrie’s typology, the choice of the four countries corresponds
with other typologies of employment regimes and industria relaions regimes, elaborated
in chapter three. The divison in employment regimes distinguishes between inclusive,
dualistic, and market employment regimes, and the industrial relations typology is split up
in Nordic corporatism, socid partnership, state-centred, and plurdist. These last two
typologies group the Netherlands and Germany together as ingances of dudistic
employment regimes based on socid partnership in industrid relaions. However, | argue
that with the implementation of the F&S law, or flexicurity framework’, in 1999 the
Netherlands are shifting more towards the Nordic modd. This is in line with the view
taken in recent reports on employment regimes in Europe, where the Netherlands was
grouped together with Nordic countries because of its increasing flexibility in
employment relations, normdisation of flexible work, and decentraised industrid
relations (OECD 2006; EIRO 2007b; European Commisson 2007a European
Commission 2008b).

11 In a 2006 update of the 2002 study, Arrowsmith included the new member states. However,
Arrowsmith did not use a new typology but rather created a dichotomy between the 15 old EU member
states and the new members.

12 Storrie includes Southern European countriesin his continental type, which is contradictory to most
labour market or welfare state typologies, which usualy include an extra ‘Southern type'.
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4.3. EU-wideregulation of TAW and FT-contracts
The regulation of TAW, FT-work and dso part-time work has been a contentious issue

a European levd for nearly a quarter of a century, since the Commission first proposed
adirective on the issue of temporary work in 1982. Directives on part-time work and FT-
work were implemented in 1997 and 1999 respectively. The European Council Directive
1999/ 70/ EC dates that workers on FT-contracts are entitled to equa trestment as
workers on open-ended contracts. The Directive furthermore requires tha in nationa
law a maximum to the number of FT-contracts that can be offered, a maximum duration
of FT-contracts, and judtifications for use should be taken up. The Directive relates to
the employment conditions of FT-workers and therefore excludes sautory socid
security; this is left to the individud member states. A key element of the Directive
1999/70/EC isthat it does not apply to TAW.

Taks on a directive on TAW were launched in 2000 by European trade unions
and employers associations. Negotiations went on for a year but socid partners could
not agree on equa treatment between agency workers and comparable workers a the
user firm regarding basic working and employment conditions, particularly pay. Then,
referring to the 2000 Lisbon commitment to ‘more and better jobs, the European
Commission launched its own Draft Directive on TAW in March 2002. Again the key
issue of this Draft Directive was the equd treatment between agency workers and people
directly hired by the user firm. Again, little progress was made due to the objections of
some member gates, in pat the UK and Germany. The primary point of discusson was
the issue of comparability and equality of terms and conditions of employment, and the
qualification period required for agency workers to benefit from such equal treatment.

In recent years, the European Commission gave new input in the discussion on a
directive for TAW, directly fostered by the growing incidence of TAW across Europe
(European Commission 2006). In its 2006 Green Paper, the EC asks how labour law
across Europe can be “modernised” to increase labour market flexibility while securing
rights for aypica workers. The Commission explicitly states tha the triangular nature of
the agency work relationship can lead to complex situations where the responsibility for
compliance with employment rights can be unclear. This sStuation can lead to a
vulnerable postion for agency workers, and the employment status of agency workers
should therefore be clarified (ibid., p. 12/ 13). An EU-wide socid didogue committee for
the TAW sector published a Joint Declaration on TAW in light of the flexicurity debate

in 2007, stressing the following issues. Agency work can facilitate transtions from
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education and unemployment into work and it can improve a ‘work-life baance’ for
employees. Also, regtrictions and prohibitions on the use of TAW should be regularly
reviewed and when unjustified or disproportiond, they should be removed. Other issues
taken up in the Joint Declaration are the fight against unfair competition from fraudulent
agencies, a ban on using agency workers to replace workers on strike, the principle of
equd treatment, the need for sector-wide didogue a nationd level, the right to freedom
of association, accessto vocational training, and continuity of rights between assignments
to improve employment and social protection of agency workers (Arrowsmith 2008, p. 1).

The Joint Declaration was an important basis for agreement on the Agency Work
Directive, which was reached in the European Council in June 2008. The most important
element of the Directive is the principle of equd treetment from the first day of an
assgnment. However, socid partners can deviate from this principle within agreements
reached between socid patners (eg. a CLA). To (further) improve security of agency
workers, the Directive incorporates other provisons, such as information on permanent
employment opportunities in the user enterprise, access to childcare facilities, and access
to training (European Commission 2008c). Regarding representation issues, the Directive
saes that agency workers should be counted for the threshold to establish an employees
representative body a the agency as well as a the user firm. It however does not contan
anything about the extent to which agency workers can eect workers representatives or
can stand for eection themsdves (Hakansson, Isidorsson et d. 2009). Regarding the
market for TAW, restrictions on the TAW sector should be reviewed and justified. The
text of the Directive was gpproved by the European Parliament without amendment in
its second reading in October 2008. Member states are now required to implement the
provisons of the Directive into their nationd law over the next three years (Arrowsmith
2008, p. 2).

The Agency Work Directive combines the flexibility of TAW with security in
terms of equa pay and access to secondary employment conditions. To what extent this
can be understood as a baance between flexibility and security, one should include an
assessment of the amount of derogation that socid partners in different member states
agree upon. The issues of equd pay, equd access to training, and the provisons in sector
or company-level CLAs are included in the andyss of the four countries in the next
sections. Although the member states have three years to incorporate the Agency Work
Directive in their nationd law, countries such as the Netherlands and Germany have
dready lad down the principle of equd treatment. Regarding FT-work, dl countries
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should have dready implemented laws on equd trestment. | will show to what extent
each nationd framework entails a baance between flexibility and security in TAW and
FT-work, not only in the nationd law, but dso in the CLAS, and to some extent in
practice®.

4.4. Denmark

4.4.1 Fixed-termwork
The share of FT-employment in Denmark was 8,7% in 2007, and has decreased from

amost 12% in 1995 (European Commission 2007a; European Commission 2008a). Prior
to the implementation of Directive 1999/ 70/ EC, FT-work was relatively unregulated in
the Danish labour market. However, afew exceptions regarding FT-work were contained
in the Act on the legd relationship between employers and sdaried employees (Larsen
2008). The Directive was implemented via CLAS, corresponding to the basic structure of
Danish labour market regulation. The limits that CLAS, but dso employment law, in
Denmark now set for successive FT-contracts are “particularly tough” (Schulze Buschoff
and Protsch 2008, p. 59). This is in line with OECD data on the regulation of FT-
contractsin comparative perspective; Denmark is relatively strict regarding reasons to use
and the maximum number of FT-contracts (OECD 2004). The main issues in the CLAS
as well as some supplementary legidation are the principle of non-discrimination and a
limitation on the use of successve FT-contrects. The new rules on FT-work are
somewha stricter than before in some CLAS, dthough in other cases the new rules
created more transparency (Larsen 2008).

Three-quarters of Danish employers did not change ther hiring policies as a
result of the new rules, dthough when employers used less FT-workers this mostly
applied to unskilled FT-workers. It has been found that Danish employers recruit FT-
workers for open-ended positions more often than before. It has dso been found that
many employers do not fully comply with the eements of the Directive: FT-workers are
often not informed about vacancies, and about haf of Danish employers offer no
training. A significant proportion of FT-workers have no rights to pension schemes, paid
maternity leave, and other work-related benefits. In fact, FT-workers often receive
minimum wage, even if they have consderable experience in ther fidd. This suggests

that the principle of non-discrimination has been transposed into practice only to a

13 For a complete picture one should take three levels into account: national law, trandation of the law in
CLAs, and what happensin practice. In this project | focus on national law and what islaid down in the
CLA. | only briefly touch upon actual practice to create a more comprehensive picture, but this element is
incomplete asit is not the main focus of the study.
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limited extent, thus not having full impact on the working conditions of FT- workers
(Larsen 2008).

Job and employment security, i.e. the trangtion rate of FT-contracts to open-
ended contracts, was 41% in 2007 (EC 2007). Another lement of security is the security
of an income when an FT-employee fals sick or becomes unemployed. In Denmark dl
employees are entitled to basic medicd care regardless of their employment status, and
unemployment benefits are quite generous, i.e. 70% of previous earnings for amaximum
of four years, dthough maximised to DKK 3,515 (472 Euros) per week. All flexible
workers are entitled to a basic penson system, and there is a system of supplementary
pensions. This supplementary scheme is, however, not accessible for peoplein very small
jobs (i.e. less than 9 hours per week) and is less advantageous for people with ggps in
their employment history (Schulze Buschoff and Protsch 2008, p. 61-63).

4.4.2 Temporary agency work
Throughout the 1980’s the TAW sector in Denmark started to rise steadily, and it has

been increasing rapidly since deregulation of the sector coupled with clarification of the
position of agency workers in 1990 (Malland 1998). Jargensen (2004) reports tha the
number of agency workers in Denmark has risen from 3,000 in 1992 to 21,000 in 1999,
with a corresponding increase in the number of agencies from 73 to 396 in the same
decade. The number of registered agencies tripled over the last decade to 1,036 in 2007,
demongtrating the low degree of industry concentration (Arrowsmith 2008, p. 6). Sorrie
estimates that the number of agency workers has further risen to roughly 35,000 in 2002
(Storrie 2002), which amounts to an gpproximate ten-fold increase between 1992 and
2002. More recent figures show that the number of agency workers had further risen to
48.000 in December 2007 (HK-Danmak and AE-radet 2007). About 50% of this
increase can be explained by the favourable business cycle a the time, whereas the other
50% is caused by a structurd tendency to employ more temporary workers. The
percentage of TAW in totd employment is currently estimated a 0.8 percent (CIETT
2009). Danish agency workers ae mosly employed in  hedthcare,
production/storage/chauffeurs and administration (Chaidron 2003, p. 67).

The TAW sector in Denmark is still one of the smallest in Europe (see figure 1).
This can be explained firstly by the fact that the market for TAW was strictly regulated
up to 1990 (Malland, 1998). A second, maybe more important, explanation is found in
the characteristics of the Danish labour market: the so-called ‘golden triangle’ of Danish

flexicurity, i.e. low job security, high income security and high worker mobility, enables
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companies to make quick adjustments in their gaff (Madsen 2007). Because the Danish
system of flexicurity fosters a relatively high degree of flexibility, there is no need for a
highly developed TAW sector (Chadron 2003). TAW is mosly used to facilitate
temporary leaves, such as parentd leave, Sick leave, or a sabbaticd. The use of agency
workers has become a more atractive option for employers from 1990 with the
abolishment of regulations concerning agencies, and the fact that the sector is not yet
extensively regulated through collective agreements (Hoffmann and Walwel 2000, p. 15).

Denmark is an example of the Scandinavian way of deding with TAW, dthough
it differs somewhat as there is reatively less employment protection than in other
Scandinavian countries (Sorrie 2002). Labour market issues are primarily dedt with in
collective labour agreements, in line with the country's focus on decentraised,
consensus-based, decison-making (Wilthagen, Tros et d. 2004). The first law addressing
TAW in Denmark dates from 1968. Up to 1990, temporary agency workers were not
regarded as sdaried staff and they were therefore not covered by regulation on pay and
employment conditions. From 1990, the agency worker is regarded as an employee of the
agency within the triangular relationship of the agency worker, the user company and the
agency. In practice the agency worker has one, or in most cases two, contracts with the
agency. one generd contract for the reationship with the agency, which is mostly FT,
and one contract for each assignment (Arrowsmith 2006). In addition, the agency worker
can be associated with the agency as sdlf-employed (Jargensen and Minke 2004, p. 2).
The right to refuse work is characteristic of the employment reationship between the
agency worker and the agency (EIRO 2002b; Jargensen and Minke 2004). An agency
worker does not build up seniority with the organisation that he or she works at, but with
the agency. Regarding the division of responsibilities between the agency and the user
firm, the agency is considered to be the employer with regard to issues such as wage and
terms of employment; the user firm gives instructions to the agency worker and has
obligations relaing to working environment and insurance (Jargensen and Minke 2004,
p.5).

Agency workers are from 1990 covered by generd legidation on labour market
issues that, as mentioned above, is limited. In addition, this legislative change removed all
regulations on the establishment and operation of agencies (Michon 1999; Arrowsmith
2006). This shift has been characterised as a shift from regtrictive to liberd regulation of
TAW (Berkhout and Van Leeuwen 2004, p. 51). Up to 1990, the TAW sector was very

smdl and agencies needed alicense. Also, permission to lend out temporary workers was
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confined to a limited number of sectors, and agencies had to report on ther activities
while the authorities monitored the agencies (EIRO 2002, p. 19). In 1990, temporay
work placements were permitted in dl economic sectors (Sorrie 2002), except for the
trangport sector that <till has the requirement of a license to operate. The most recent
deregulation in the TAW sector is the removd of a license requirement for temporary
work agenciesin the nursing sector (Arrowsmith 2008, p. 29). In Denmark there are now
no restrictions on the reasons for or circumstances under which agency workers are hired,
on the amount of agency workers that can be hired or the duration of hiring, or on the
sectors in which agency workers can be deployed. This is smilar in the Netherlands and
the UK (Arrowsmith 2008, p. 25).

4.4.3 Srategies of Danish social partners
The Danish system of industrial relations is one of the earliest institutionalised bargaining

systems in any industridised, capitdist society. The so-caled September Compromise of
1899 st forth the mgor components of the syssem. The Danish system of IR is now
characterised by a wel-esteblished patern of cooperation between employer
organisations and employee unions, both of which have high membership rates. around
60 and 80 percent respectively (EIRO 2007a). An important reason why union
membership is high is because trade unions administer the loca unemployment benefit
funds. The Danish socid partners are to a large extent involved in policymaking and
socid didogue is well developed. The man source of labour market regulation is the
system of collective bargaining (Eurofound 2008), which mainly takes place at sector, and
secondly at company-level (Van Klaveren and K. Tijdens (eds.) 2008).

While the trade unions regard the open-ended employment contract as the norm
(EIRO 2002a), they have been paying more and more atention to temporary agency
workers since the mid 1990’s, and have pursued a strategy of bringing them under the
wing of (nationd or locd) collective agreements (Kudsk-Iversen and Andersen 2006).
Danish employers have a smilar stance as they “see non-permanent work as a
supplement to a permanent workforce and not as an end in itsdf (...), while the
‘organised” employers believe that there should be a degree of regulation” (ibid. p. 29,
quotation marksin original).

The drategies of the socid partners regarding TAW are based on regulation of
the agency work reationship, while deregulaing the agency work market. These two
agpects were pat of the 1990 regulatory reform; a ‘package ded’ quite smilar to the
Dutch case (see below). The policy of the Danish trade unions with regard to agency
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work especidly focuses on when an agency worker should have the same rights as a user
company employee to an open-ended contract (Jergensen 2004). The issues a stake in
collective agreements covering agency workers in Denmark correspond with more
generd issues in collective agreements relating to employee seniority (eg. penson
schemes, pad leave in case of illness, pad vocationd training). Differences between
agency workers are not uncommon; thisis the result of the fact that they can be covered
by different CLAS.

Agency workers' participation in the democratic system of user firms is limited;
agency workers are not cdculated as pat of the threshold for the insament of
participation committees or shop stewards, and they cannot be elected as a representative
on these bodies. When agency workers are member of atrade union, and many are, they
enjoy equd rights to information, consultation and representation. In Denmark, 80% of
the TAW sector is covered by a CLA (Arrowsmith 2008, p. 22), and agency workers are
organised in unions following occupationd lines (Jergensen and Minke 2004, p.5). Union
density figures for agency workers are estimated a 50% (Arrowsmith 2008, p. 15).
Agreements are generdly made a sectord level between unions and employers
associdions, and a company level between unions and individua firms. There are dso
provisons on TAW in the CLAs in other sectors (Arrowsmith 2008). In sectors where
there is no specific agreement on agency workers, a protocol is added to the generd
collective agreement. Collective agreements emphasize that wages and working
conditions for agency workers should be in line with those applied as a minimum by the
user company, whereas socid issues (e.g. pensions) are covered by the temporary work
agency, which isthe legal employer. The mainissue in CLAsfor TAW isthe requirement
for equal pay (ibid. p. 34).

ACLA between the Danish Commerce and Services (DHS) and the Generd
Workers Union of Denmark (SD) covering employees in temporary work agencies
focuses particularly on some of the issues mentioned above including pay, working hours,
pension contributions, extra holidays, the term of notice, and pad leave on a child’s first
day of dckness. In this collective agreement, seniority is measured in hours, and this
helps to improve workers chances of obtaining the necessary seniority. In some sectors
where many agency workers are employed, a protocol on TAW is added to the generd
CLA. This is for example the case in the industry sector; in a CLA between the
Confederation of Danish Industries (Dansk Industri, DI) and the Centrd Organisation of
Industrid Employees in Denmark (CO-industri), the status of employment of an agency
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worker is equivdent to that in an ordinary company. This gpproach is aso used by the
other large employers organization HTS (Danish Chamber of Commerce) and the
Danish Congtruction Association (Dansk Byggeri), which have added a protocol on TAW
to the generd collective agreement between themsdves and the SD (Chaidron 2003). In
2007, HTS and DHS merged and formed Danish Business (Dansk Erhverv, DE). DE now
has 200 agencies as their members and three TAW federations. One of these is the
Association of Nurse Temp Agencies (acronym FAS D), which negotiates its own CLAS
(Arrowsmith 2008, p. 13). The most recent CLA between DE and the United Federation
of Danish Workers (abbreviation 3F), includes provisons for a collective fund to
finance the education and training of agency workers (ibid. p. 35).

Although equd trestment for FT-workers is teken up in CLAS, FT-workers do
not aways receive smilar wages, secondary employment conditions, and benefits as
regular workers. Agency workers too might in practice not always receive equal treatment.
Thisisfor example the case for white-collar agency workers, who are not covered by the
Act on the legd reationship between employer and employee. This act provides for
sickness pay, pension, holiday payment, maternity benefits, and the right to a least one
month’s notice of termination. These rights could be taken up in a CLA covering the
agency worker, but many CLAS have qudifying periods before agency workers recelve
equd rights. When the agency work is short-term, this means that they are in a
disadvantageous position (Arrowsmith 2008, p. 39).

Both employers and trade unions recognise the positive contribution that flexicurity can
bring to the labour market (Eurofound 2008, p. 15). However, employers see flexicurity
as more activation of job seekers by reducing the amount and duration of unemployment
benefits, while the unions on the other hand demand higher unemployment benefits for
the uninsured (ibid. p. 1%/ 16). Assessing flexibility and security in TAW and FT-
employment in Denmark, the above shows that flexibility in the agency work sector was
increased with the deregulations in 1990. On the security side, the regulatory reforms of
1990 improved the legd position of the agency worker and brought them under the wing
of labour law. In terms of job security, agency workers mostly have a fixed-term contract
with the agency. Most issues related to employment and income security are regulated in
collective labour agreements, which generally aim for equal treatment between temporary
and regular workers. Regarding the stepping-stone function of temporary employment:

the transition rate into permanent employment is almost 40% annually (Leschke 20074).
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4.5. Germany

4.5.1 Fixed-termwork
The share of FT-employment in Germany has increased during the last decade from

10,5% in 1995 to 14.6% in 2007 (European Commission 2007a; European Commission
2008a). The share of men and women in FT-employment is roughly equd, and the
sectors in which it is most found are agriculture and public and private services (Fuchs
20073, p. 28/ 29). Directive 1999/ 70/ EC has been trandaed into the German legd
framework with the Law on Part-Time Work and Fixed-Term Employment (Gesdz Uioer
Tellzeitarbeit und Befristete arbeitsvertrége, abbreviation TzBfG), implemented in January 2001.
The law amed at full conformity with the Directive but dso codified existing practice to
alarge extent (Fuchs 2007a, p. 30). The TzBfG contains the following ements: A) the
principle of equd treatment; B) the duration of the contract should be reaed to
objective conditions such as the completion of a project; C) within atwo year period, no
justification is required; D) There are no restrictions for workers aged 58 or up, and; E)
employers should inform FT-workers about vecancies for open-ended jobs, dlow
participation in training, and inform employee representatives about the share of FT-
employment in the company (Schede 2000). The OECD reports tha the maximum
number of successive contracts in Germany is now four, and the maximum duration is
24 months. These new rules entailed a liberdisation; before, only one FT-contract was
permitted, and the maximum duration was 18 months (OECD 2004).

With the introduction of the TzBfG, the legidator explicitly formulated the
‘depping-stone potentid’ of FT-employment into open-ended employment, mostly
regarding young people just finishing their gpprenticeship (Fuchs 2007, p. 30/ 31). The
share of FT-workers tha make the transtion into open-ended employment is 30% per
year (EC 2007). In Eastern Germany the transition figures are lower (Fuchs 20073, p. 29),
while a larger share of the workforce is employed on an FT-contract (Schede 2000).
Fuchs argues tha long-term prospects for FT-workers are postive, and much FT-
employment is voluntary due to apprenticeships (2007a, p. 28/ 29). A 2008 study shows a
somewhat different picture of FT-employment, focussing on its fluid nature with many
trangtions into unemployment (Schulze Buschoff and Protsch 2008). The authors argue
that FT-employment “is(...) often part of avery precarious career and earnings pattern.”
FT-workers have a higher probability of remaining in FT-employment and of becoming
unemployed than workers with open-ended contracts (ibid., p. 57). Bringing the data
together, it can sad tha for a group of people FT-employment functions as a stepping

120



Chapter 4 — Institutional frameworks on flexibility and security in temporary work; a four-
country comparison

stone, while it is relatively precarious as for the mgority of FT-workers transtions to
unemployment are more frequent than for workers with open-ended contracts.

The TzBfG as yet does not contan a right to preferentid trestment of FT-
workers when hiring new saff on open-ended contracts;, the unions have made a
proposd in this respect (Fuchs 20073, p. 34). The law dso states that FT-workers receive
equa trestment regarding provisons on traning, in line with the EC Directive. The
employer should offer vocationd training, athough this is not a right but is contingent
on the training need of the employee and should be seen mainly in light of the principle
of equd tretment (Fuchs 20073, p. 34). The German stae system of hedth insurance
excludes people with an income of less than 400 Euros a month, dthough the hedth
insurance should cover everyone from January 2009. The minimum earnings of 400
Euros dso plays arole in digibility for unemployment and retirement benefits (Schulze
Buschoff and Protsch 2008). As a result of a scheme introduced in 2003 by Hartz 11,
employers are exempted from payment to socid security for ‘mini-jobs’ paying up to 400
Euros a month, while socid security coverage has been extended to these ‘mini jobs
(Eurofound 2008). Regarding unemployment benefits, FT-workers might be
disadvantaged because the length of time for which benefits are paid ranges from 6-18
months and depends very much on the length of time previousy worked. Germany does
not have a syssem of basic old-age pension, but a sysem of meanstested retirement
provision. The retirement provison is dso closgly tied to a person’s employment history
and therefore might adversdy affect people with smdl jobs and a fragmented
employment history (Schulze Buschoff and Protsch 2008).

4.5.2 Temporary agency work
The shae of TAW in the German workforce tripled between the mid nineties till

2005/2006 (Fuchs 2007; Mitlacher and Burgess 2007) and is currently estimated & 1.3
doubled. There are many smdl agencies in Germany, while there is some trend towards
centrdisation: in 2004, dmost 60% of agencies employed less than ten people and only
5% employed 100 or more; in 2007 the figures were 30% and 13% respectively
(Arrowsmith 2008, p. 6). German agency workers are mostly male, working full-time and
performing lower skilled jobs in industria sectors (Mitlacher and Burgess 2007,
Arrowsmith 2008). The duration of agency work assgnments is shorter than three
months in 55% of the cases (Arrowsmith 2008, p. 8/ 9). TAW is a means for German

employers to incorporate a flexible eement in their workforce, within a labour market
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that is often characterised as ‘rigid” due to high dismissd protection and nationd wage-
setting (EIRO 2007b). Laws standardize the contractud responsbilities between the
agency, the worker and the user company, and the contents of the contract between the
agency and the agency worker (EIRO 2002c). Nevertheless, the sector has been
deregulated in the early 2000s.

Until 1972, agency work in Germany was regarded as a form of employment
provision, which was the exclusive prerogative of the Federd Employment Agency. In
1972, the Personnd Leasing Act (Arbeitnehmeriiberlassungsgesetz, AUG) separated the
public employment services from private agencies. The AUG has been amended many
times, but till contains the legd basis for TAW in Germany (Vitols 2006). The agency
concludes an FT or open-ended employment contract with the agency worker and
assumes any of the usual employer's duties such as wage payment, payment of wage taxes
and socid security contributions (BZA webste). The formad employer of the agency
worker is the agency, but for the time of the hiring out, the employee is submitted to the
supervision and the ingtructions of the user firm (BA 2004). Between the agency worker
and the user firm there is no contractud reationship, athough the user firm does have
certain rights (e.g. managerid command) and duties, such as supplying information on
workplace safety procedures (Mitlacher and Burgess 2007). Before liberdisation in 2002,
the AUG dso included guaranteed payment to agency workers between assignments,
limits on the lending out period, and a ban on synchronisation between the duration of
the assgnment and the duration of the contract between the agency worker and the
agency.

The principle of equd treatment is a centrd part of German legidation on TAW,
The AUG dipulates that agency workers are entitled to equa pay, employment
conditions, and socid security benefits as regular workers (BZA webste; Arrowsmith
2008: p. 34/ 35). As aresult of arevison of the AUG in 2002, the agency is obliged to
apply smilar employment conditions and remuneration as a comparable worker of the
user enterprise, unless a CLA goplies or during the firg sx weeks for formerly
unemployed workers (BA 2004). As a result of these possbilities to deviate from the
AUG within a CLA, in practice, agency workers generaly earn about 40% less than
comparable workers at their workplace, although this drops to 18% when taking workers
characteristics and employment history into account (Jahn 2008). There are no provisions
on traning for agency workers in German lawv or CLAs (Arrowsmith 2008, p. 35).

Trangtion rates of agency workers into open-ended employment range from ten to 30%
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per year (Vitols 2006; Mitlacher and Burgess 2007). In terms of regulation of TAW
busnesses, a license from the German Federd Employment Agency is required
(Mitlacher 2006).

In the early 1970s until the 1990s, depending on the state, many restrictions on
the use of agency work were revoked or liberdised via anendments to legidation. In
1994, private agencies were dlowed to offer intermediary services, that before was a
monopoly of public employment agencies (Wilthagen, Tros and Van Lieshout 2004, p.
13). Large liberdisations further resulted from amendments to the Work Promotion Act
of 1997: the duration during which workers can be posted was extended form six to
twelve months and a prohibition in the construction industry was relaxed for firms
covered by collective agreements and socia fund agreements (Barnard and Deakin 2007).
For other firms, there is gill a ban on using agency workers in blue-collar work in
congtruction. The AUG further specifies rights for works councils to be informed about
the use of TAW in their firm and some possibilities to object.

The 2002 Hartz-reforms entailed further measures affecting the TAW sector, as
the Public Employment Services were changed into temporary employment agencies,
referred to as Personnd Service Agencies. Any person that is unemployed for longer
than sx months is assigned to one of these agencies by the labour office, and hired out
on a short-term bass (Wilthagen, Tros et d. 2004; Leschke, Schmid et d. 2006). In the
light of this new function, the TAW market was deregulated (L eschke, Schmid et al. 2006,
p. 10). Mitlacher has noted that these deregulations were amed a lifting “burdensome
restrictions” on agency work (Mitlacher 2006, p. 69) and “increase the low rate of
temporary agency work in Germany” (Mitlacher and Burgess 2007, p.415). The
deregulations were threefold: firgtly, the stipulation on the maximum length of a TAW
contract was abolished (Fuchs 2007b, p. 8). Secondly, the synchronisation-ban imposed
by the AUG (Storrie 2002) was abandoned. Thirdly, the prohibition to terminate the
employment relationship with an agency worker and re-employ him or her within three
months was lifted (Mitlacher 2006; Mitlacher and Burgess 2007). The Hartz reforms of
2002 increased flexibility in the TAW sector, mainly by abolishing the requirement to hire
an agency worker on a permanent basis, now linking the duration of assgnment to the
duration of the employment contract. On the security side, Leschke, Schmid and Griga
(2006, p. 10/ 11) note that collective agreements were introduced, which entitled agency
workersto social security benefits.
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4.5.3 Srategies of German social partners
A central feature of the German system of industrial relations is the basic right, enshrined

in the German congtitution, of freedom of codition. Regarding industrid relaions, this
means tha socid partners can fredy engage in collective bargaining on behdf of ther
members without state intervention. The statutes governing collective bargaining are
deliberately few; their main objective is to strengthen the negotiating privileges of trade
unions and employer associations and to establish collective agreements as binding. The
dominant level of collective barganing is the sector-level. However, since the 1990s,
there has been a move towards more company-level bargaining. A route through which
this happened was by introducing ‘opening clauses for the company leve in the CLA. In
these opening clauses, deviations from the CLA are possible when negotiated between
socid partners within a firm (Behrens and Jacoby 2004). In line with corporatist ideds,
socid partners were given a strong role in the regulation of TAW to reduce political
conflicts (Vitols 2006, p. 25).

German unions are very much concerned about the problems involved in
organising agency workers. Trade union membership among agency workers is less than
five percent (Vitols 2006), compared to 20% in Germany as awhole (Visser 2006). Other
representation rights are quite extensive in Germany: Agency workers have the right to
vote and to be eected in the works council of the agency. Within the user firm they have
the right to vote after three months of working in the establishment though they cannot
stand for election (Arrowsmith 2008, p. 37)

Up to the mid-1990s, the unions opposed the use of TAW and refused to
negotiate collective agreements in that sector (Sorrie 2002). The strategies of the socid
partners can currently be best characterised as retaining the security of agency workersin
terms of contract type, while deregulating the TAW sector to stimulate the use of TAW.
Currently, there are three mgor CLAS in the TAW sector. The Trade Union Congress
(DGB) negotiates a CLA with the largest employers associaion for temporary work
agencies BZA (Bundsgband Zatarbad), and with the smdler 1GZ (Interessengemeinschaft
Daitshe Zetabatantendmm). The third CLA is concluded between the AMP
(Arbatghbavebend Mittdddndshe Pesrddendlade) that organizes smal and medium-
sized agencies, and a Chrigtian union CGZP (Arrowsmith 2008, p. 18; Mitlacher and
Burgess 2007, p. 416). In addition to these three, there are some company-level
agreements on the use of TAW in specific user companies. Examples are an agreement
between |G Metal and Adecco, and IG Metdl and 16 TAW firms deploying agency
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workers & BMW. Findly, about a quarter of other CLAs contain provisons on TAW
regarding for example quotas or wage parity (Arrowsmith 2008, p. 22/24).

Equd treatment between workers with open-ended contracts and other types of
workers is an important focd point for the German trade unions (Arrowsmith 2008, p.
16). Recently, a new act on equd treatment (Allggranes Gledbdhandungoedz, 2006)
regulates that agencies have to make sure that there is equa pay and equd trestment
between permanent and temporary workers (Fuchs 20073, p. 11/12). There are, however,
two exceptions to thisrule. Firstly, the employer can pay alower wage during the first six
weeks of the employment reationship in the case of an formerly unemployed agency
worker. Secondly, the principle of equd pay can be derogated from in a CLA. This
possibility is taken up in various CLAS between agencies and trade unions, thereby
lowering pay and employment conditions for agency workers relaive to directly hired
workers (Mitlacher 2006, p. 69). The principle of equdity between open-ended contracts
and temporary contracts, which is a centrd element of the regulation of TAW and FT-
contracts, therefore not dways applies in practice when one takes the possbility to
deviate in a CLA into account.

Regarding FT-employment, the German socid partners are divided into two
camps. the trade union DGB is criticd of existing legidation and argues that the new
rules on FT-contracts have led to the use of FT-contracts as extended probationary
periods and a reduction in the number of open-ended contracts, especidly for younger
workers. The DGB furthermore ams to legdly fix the preferentid trestment of FT-
workers regarding the filling of vacancies for open-ended positionsin an organisation. In
contrast, the Confederaion of German Employers Associations, BDA (Bundesvereinigung
de Dautshen Arbatghavebéndd argues that the act on FT-contracts is more redtrictive
than the EU Directive and does not motivate employers to hire more FT-workers. The
employers am for a stuation whereby FT-contracts can be concluded for up to 4 or 5
years without objective justification and al restrictions for workers over 50 are abolished
(Schede, 2000; Fuchs 20073, p. 30). Partiesto a CLA can deviae from what is laid down
by law and extend or curtal the maximum number or maximum duration of FT-
contracts. There have so far been no studies into the extent of deviaionsin CLAS, such
as are carried out for the Netherlands (see below and chapter five). There is information
on the CLAs negotiated by IG Metdl, which have an influentid postion in Germany. In
ther CLAS, deviations are limited; there have been some reductions in the maximum

duration down to 18 months. Because the law was mainly a codification of developments,
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the number of deviations form the law in CLAs is believed to be smal (Fuchs 20073,
p. 36/37).

Recently, the role of the German socid patners has been quite limited in
discussons on the desgn of flexicurity policies. Ther role is stronger in the
implementation of policies within CLAs. Socid partners have been margindly involved
and are in many ways not satisfied with the implemented measures. 1t has been said that
due to an increasing focus on flexibility and cost-reduction, trade union influence has
been decreasing. Trade unions increasingly focus on providing various services and aso
training for ‘atypicd workers. Employers dso focus more on training, and employment
of older workers (Eurofound 2008, p. 50/51).

4.6. United Kingdom

4.6.1 Fixed-termwork
The share of FT-employment in the UK has dightly decreased over the last decade from

7.2% in 1995 to 5.8% in 2007 (European Commission 2007a European Commission
20084). This decrease has been accompanied by a substantia decline (i.e. from 36% in
1992 to 26% in 2007) in the share of people tha have an FT-contract because they can
not find an open-ended job (Barnard and Deakin 2007). The share of men and women in
FT-employment is roughly equd. After labour market deregulation under the Thatcher
government, the Blar government, eected in 1997, tightened some of the controls on
FT-employment and introduced the Fixed-Term Employees (Prevention of Less Equa
Treatment) Regulaions in 2002 (FTER). With the FTER, Directive 1999/ 70/ EC was
implemented. However, the Blair government aso took the view that FT-employment
contributed to labour market flexibility and as such should not be subject to excessive
regulation (Barnard and Deakin 2007, p. 120).

The FTER introduced three rules on FT-employment: Firstly, dismissd law was
changed so that non-renewd of an FT-contract constitutes a dismissd. If the contract is
not renewed, an FT-worker can make a clam to unfar dismissd or redundancy
compensation. Although FT-workers here receive equd treatment as workers with open-
ended contracts, the dismissd protection of open-ended contracts in the UK is quite low
from internationa perspective (Green 2008). Secondly, FT-contracts are deemed as
open-ended when the period of FT-contracts exceeds four years, this period can be
amended when there is an objective judtification, or by means of a CLA or “workforce
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agreement**. Thirdly, the FTER implemented the principle of equa trestment between
FT-and permanent employees. Unlike in the case of Germany above, the FTER entalls a
restriction on the use of FT-contracts, as before there were no minimum or maximum
limits on the duration of an FT-contract and these contracts could be renewed any
number of times.

As areault of the FTER, FT-workers are entitled to equa treatment as workers
with an open-ended contract. This applies to, for example, the access to training and the
right to be informed about vacancies, access to training is reported to be indeed equd in
practice (Green 2008, p. 152). The FTER does not goply to agency workers. There are
some drawbacks to temporary work (i.e. both FT-work and TAW): about 25% feds that
they are not treeted equally to people on open-ended contracts, that their jobs and wages
are insecure and that they lack benefits such as sick pay (Barnard and Degkin 2007, p.
117). FT-workers may be disadvantaged regarding penson provisons because ther
pension entitlement depends largely on earnings level and employment history (Schulze
Buschoff and Protsch 2008, p. 67). The pay gap between workers with FT- and with
open-ended contracts is around 15%, dthough this gap decreases over time. FT-workers
aso have less access to holiday pay and pensions, dthough this might be related to the
low level of job tenure and work experience (Green 2008, p. 151/152).

There is, however, a distinction within the group of FT-workers between those
with FT-contracts for shorter than one year and those with a contract for longer than
one year. The latter group experiences lower insecurity and higher job qudity (Green
2008). The trangtion from temporary employment into open-ended employment was
47% between 2000 and 2001 (EC 2007). The transition rate in the UK isthe highest in all
four cases discussed here. It seems there is more acceptance of temporary work as a
trangtion phase with enough opportunity to move into more stable employment; around
50% of temporary workers are not looking for open-ended employment, but 50% of this
group would prefer more stable employment at some point in their working life (Barnard
and Deakin 2007, p. 117).

4.6.2 Temporary agency work
Smultaneoudly with the decrease of the share of FT-contractsin the UK, i.e. 1996/ 1997,

the share of TAW started to increase (Green 2008). During the 1990s the share of TAW

14 A workforce agreement is one made with specified representatives of the workforce or, under certain
circumstances, with amajority of the workers themselves. A workforce agreement may only be concluded
for those workers who are not covered by a collective agreement; thus it can only operate when an
employer does not recognise a trade union (Barnard and Deakin 2007, p. 128).
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tripled (Crompton 1999; DTI 2002), after which it has remained quite stable (Green
2008). The share of TAW in the UK is around 2.5-4.5%, depending on the definition
used (Arrowsmith 2006)". Because the data vary substantially across the different sources,
the relevant ministry regards them as inconsistent and has recently commissioned a study
into the sector (Arrowsmith 2008, p. 4/ 5). The Labar FaeSuney (LFS), the man daa
source on non-standard in the UK, includes FT-contracts, TAW, and seasonal workersin
its figures on temporary work. The share of TAW within the group of temporary
employees as a whole increased from 13.5% to 17.8% in the first quarter of 2007, while
the share of FT-employment decreased from 50 to 44%. TAW in the UK is mostly
lower-skilled clerica work in the public sector predominantly done by young people
(Forde and Sater 2005; Kirkpatrick and Hoque 2006). In the UK, assignments are ether
short or long term, i.e. there is a large group of very short assgnments but aso a high
share of long-term assignments: 40% of agency workers have an assgnment of a year or
longer (Arrowsmith 2008, p. 9). The TAW sector in the UK is highly fragmented and the
largest five firms account for only 20% of sector revenues. The number of agencies has
boomed: rising from 6,500 in 1994 to 16,800 in 2005 (ibid. p. 6/7).

The UK fdlswithin the so-cdled ‘British-1rish mode’ of regulating TAW. In this
modéd, there is little specific regulation concerning agencies or agency work, nor much
protection through common law regulation of standard employment contracts. There are
no redtrictions on the use of agency workers, goart from using them to replace striking
staff. There are no legd redrictions over the permissible reasons for using agency
workers or over the occupations/ industries where they can be used, and no limits on the
duration of their use (Green 2008, p. 158). There is, however, a prohibition to lend out
agency workers to firms where there is a strike (Arrowsmith 2008, p. 25). A report
released in June 2005 (TUC 2005) stated that UK agency temps were the least protected
in Europe. Within the UK labour market, agency workers are one of the least protected
groups (Forde and Slater 2005, p. 250); this has changed from 2008, although the average
pay of an agency worker is around 30% lower than of a permanent worker (Forde and
Sater 2005). Most of the UK's estimated 600,000 temporary agency workers receive no
sick pay, pension or vocationa training (Storrie 2002; Labour Research 2005).

The Labour adminigtration had introduced a minimum wage for agency workers
in 1997 (Green 2008, p. 150). Also, in light of the recently gpproved Agency Work

15 It is difficult to find reliable data on the extent of TAW in the UK. Thisfigure is based on data from the
TUC, DTI and CBI. Often numbers of around 5% are also provided. These are estimates from the
employers confederation REC and also include people hired on a permanent basis by an agency.

128



Chapter 4 — Institutional frameworks on flexibility and security in temporary work; a four-
country comparison

Directive, equdity with comparable workers a the user firm will most likely be
introduced. There was dready an agreement in May 2008 that after twelve weeks, agency
workers are entitled to equd trestment as comparable directly hired staff (Arrowsmith
2008, p. 13). In the UK there are no specid provisons on socid security and socid
benefits such as hedth insurance and unemployment benefits for agency workers; they
are covered by the rules that apply to dl firms (ibid. p. 32). The same gpplies regarding
access to training (ibid. p. 35). They may be disadvantaged when employment history is
relevant or when they are not considered an employee under labour law. A positive note
is tha around 40% of al agency workers find a permanent postion within one yesar;
trangtions are more common amongst higher-educated (Forde and Sater 2005; Zijl and
Van Leeuwen 2005; Vitols 2006). This high level of mobility shows the function of TAW
as a‘sepping stone' into the labour market.

Agency work has been in exisence in the UK sgince the early 1900s. The
regulatory framework consists of the Employment Agencies Act of 1973, as anended by
the Employment Protection Act of 1975 and the Deregulation and Contracting Out Act
of 1994. Asaresult of the deregulationsin 1994, the licensing system for temporary work
agencies was abolished. Secondly, there is the Conduct of Employment Agencies and
Employment Businesses Regulations of 2003, which introduced the ban on lending out
agency workers in case of astrike. The find part of the regulative framework is made up
of the Gangmaster Licensing Act of 2004, which (re-)regulates and licenses labour
providers in the agriculturd, horticulturd, shellfish and associated processing industries.
This act reingtdled alicense-scheme in these sectors after this requirement was abolished
in 1994; the reason was the deeth of 23 shdlfish pickers in Morecambe Bay (Arrowsmith
2008). From 1997, agency workers have aso been included in the minimum wage and
working time laws passed by the Labour government (Barnard and Deakin 2007, p. 124).

The Employment Agencies Act of 1973 states the terms on which agencies can
provide their services. In the UK, there is no regulation of the maximum length of a
TAW contract and there are no redtrictions on the number of renewas (Vitols 2006). On
the other hand, regulations on the minimum wage and working time do have specid
provisions for agency workers. The Conduct Regulations of 2003 dipulae that there
should dways be a contractuad relationship between an agency worker and the agency
that lends him or her out to user firms. If the agency carries out its activities as an
employment business, then the workers should be regarded as employees. This type of
agency work is associated with the big agencies such as Manpower and Adecco. When
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these employees have an FT-contract, they are entitled to equa treatment as comparable
permanent employees (Adecco 2006).

Another possibility is a contract for services between an agency and the agency
worker. In this case, the agency worker is sdf-employed and the agency merdly acts as a
short-term intermediary. British legidation does not require agencies to choose between
these two types of operaions. In practice therefore, agencies operate under a mixed
regime, and it often remains unclear which party is the employer of the agency worker
(Kountouris and Freedland 2007). The Trade Union Confederation (TUC) has stated
that most agency workers are not employed by either the agency or the user firm and due
to this status are therefore not entitled to the “full range of employment rights and
protection” (TUC 2005, p. 22). In practice, this means tha agency workers often have no

access to training and pension schemes (ibid.).

4.6.3 Srategies of British social partners
The system of indudtrid reations in the UK has historicdly been described as

‘voluntarist’. The volume of existing labour law is reatively smdl and mainly plays a
facilitating role, eg. by free arbitration services. Snce the 1990s, it has been harder to
classfy the British system of industrid relations. After a series of laws redtricting trade
union activity and fostering a competitive enterprise culture during the 1980s and 1990s,
the Labour government after 1997 gave trade unions a dightly stronger postion (e.g.
procedures for organising strikes, and informing and consulting employees). Another
outcome of the Labour government was the increased use of the term “partnership” in
relaion to employer-employee reaions. The risng use of this term has been sad to
represent an atempt to shift the industrid relaions culture away from adversarid
relationships (EIRO 2007c). The leve of socid didogue in the UK is currently still wesk
and collective bargaining plays a limited role (Eurofound 2008). The only level & which
bargaining takes place is the company level (Van Klaveren and K. Tijdens (eds.) 2008, p.
41). Within aworkplace, there is often a choice between an industry union and a generd
union.

During the 1960s and 1970s, the British trade union TUC adopted a strategy of
protecting agency workers while postioning itself against the TAW industry as a whole
and argued for replacing private agencies with public ones (Hakansson et d. 2009, p.14).
During the 1990s, the British trade unions adopted an attitude of acceptance towards
agency work as such, but are afraid of possible exploitation of agency workers, and the
possibility that the use of agency work undermines rights of al workers in the labour
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market. TAW is a the forefront of TUC campaigns on ‘vulnerable workers. Ther
campagn for equd rights seems to have had an effect, resulting in the May 2008
agreement and postive influence on the EC Agency Work Directive. While organising
agency workers into the union would creete the conditions for deding with these
problems, this can in practice be difficult, as agency workers do not stay in the same
workplace for very long. From the early 1990s, the unions have extended ther
recruitment and representation activities to aypica workers as they came “to recognise
the enduring nature of non-permanent forms of employment” (EIRO 2002a, p. 28).
Employers in the UK ae generdly happy with the high flexibility, dthough some
employers aso report problems such as less commitment and lower skill levels among
temporary workers. These problems can trandae into higher costs and coordination
problems (ibid., p.30).

Temporary agency workers have the same statutory trade union rights as other
workers, including the right to be in a union and protection agang dismissa when
engaged in union activities. There are no collective agreements a nationd or sectord
level relating to agency workers, and this group of workers is only to a minor extent
covered by collective bargaining. According to the most recent report, the percentage of
unionised temporary workers is very difficult to assess and there are no figures available
(Hakansson et d. 2009, p.72). Individua agency workers are entitled to be accompanied
a disciplinary and grievance mesetings with their employer by a fellow worker or trade
union representative. In the cdculation of the threshold of 50 employees in order to
obtain information and consultation rights (vaid by lawv from April 2008), agency
workers are explicitly excluded as not being employees of the user firm (Arrowsmith
2008, p. 38).

In May 2008, the government, the TUC and the Confederation of British
Industry (CBI) negotiated afirgt joint declaration on equd treatment of agency workers
after twelve weeks in a given job. There is still no sector-level collective bargaining but
only company-level agreements. There is an agreement between Adecco and the GMB
union since 1997 and there have been agreements between Manpower and the Transport
and Generad Workers Union (TGWU) since the 1960s. Manpower dso has an agreement
with the Banking, Insurance and Finance Union (BIFU) since 1995. Another significant
example is an agreement between a specidist agency for education and lecturing services
and the Associaion of Teachers and Lecturers (Arrowsmith 2008, p. 23). Because most
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CLAs are company-level agreements with the big internationd temporary work agencies,
and the top five companies account for only 20% of market share, coverageis still low.

In the UK, there is no flexicurity strategy regarding agency work; the man
deregulation took place in 1994, further increasing flexibility in the sector. In 2003, the
Conduct of Employment Agencies and Employment Businesses Regulations however
atempted to clarify the legd postion of agency workers. Flexibility is high in the UK
TAW market and security for agency workers, mostly in terms of accessto socia security
and the clarity of ther legd status as employees or self-employed, is very low. The main
security element is the high mobility rate between temporary and open-ended jobs.
However, an open-ended job in the UK is much less secure than in the other three
countries discussed here; eg. the right to employment protection and certain benefits
only gpplies ater a 12-month qudlification period of continuous employment with the

same employer (EIRO 20024).

4.7. Netherlands

4.7.1 Fixed-termwork
The share of FT-contracts in the Netherlands has increased steadily during 1996-2006

from 12% in 1996 to over 18% in 2007 (European Commisson 2007a European
Commission 20083). FT- contracts are dightly more common among women than men
and dso dightly more common among lower than higher educated employees. What
comes out most clearly, however, is that these contracts are especidly widespread among
young people (Houwing, Verhulp et d. 2007). The legd framework on FT-contracts in
the Netherlands is in line with Directive 1999/ 70/ EC, gpart from the requirement to
offer justifications for using FT-contracts; this does not exist in the Netherlands.

The Dutch debate on FT-work has to be seen in light of discussions on labour
market flexibility related to dismissd law. During the 1990s, employers were increasingly
circumventing dismissa procedures by employing FT-workers on the basis of a so-called
‘revolving door construction’. This entailed that because the law stipulated that after one
FT-contract an open-ended contract should be offered, employers often dispatched an
FT-worker to a temporary work agency for one month, after which they hired them
agan. Theinterva period of more than one month prevented the worker from the right
to an open-ended contract. To curb this ‘revolving-door system, the Flexibility and
Security (F&S Law) of 1999 introduced a new regulatory framework on FT-employment.
The F&S law hereby codified developments that were dready visible in the jurisdiction.
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The F&S Law mainly incressed flexibility for employers because it increased the
possibilities to make use of consecutive FT-contracts. Before the F&S law, only one FT-
contract was permitted before an open-ended contract had to be offered wheress after
the law three consecutive contracts were permitted for a maximum duration of three
years'®. In one aspect the F& S law aso increased security for FT- workers: prior to the
F&S law, the time between two FT-contracts was one month. With the F&S Law, this
interva period was increased to three months. This restricted the ‘revolving door’ system,
and now a longer time period between two FT-contracts does not bresk the ‘chain’ of
three contracts leading to a permanent contract.

In November 2002 a law was introduced to implement EU directive
1999/ 70/ EG on equd trestment of FT- and permanent workers. There are two
exceptions to this equd trestment: unequd treatment is justified when there is an
‘objective reasor’, and it does not goply for agency workers. Despite the fact that
inequalities are not permitted by law, it has been found that FT- workers are dso less
likely to receive training than workers with an open-ended contract (Van Velzen 2004).
About a quarter of the employees with an FT-contract report that they have fewer
opportunities for training than their permanent colleagues. Regarding pensions, one out
of five FT- employees clams not to build up any penson (CNV 2007). There is some
inequdity in practice regarding wages of FT-workers, these are dightly lower than the
wages of employees with an open-ended contract (Zijl 2006).

The share of workers with an FT-employment contract that made the trangtion
to an open-ended contract within one year was 37% in 2007 (EC 2007). The Institute for
Labour Studies OSA reports that the group of people on an FT-contract with the
prospect of an open-ended contract as a share of totd FT-contracts increased from little
over one-thirds to wel over 50% of al FT-contracts between 1992 and 2006. Note that
the figures provided by OSA do not necessarily imply that people with a prospect of
moving into permanent employment actualy make this trangtion: there is no legd
obligation for the employer to offer an open-ended contract. A recent evauaion study
of the F&SLaw (Knegt, Hessdlink et d. 2007) suggests that the share of employees with
FT-contracts tha move into a permanent job has decreased from 25 percent in 2001 to
14 percent in 2006.

16 In both cases this law was however 3/4-mandatory, which means that both before and after 1999
deviations were/are permitted within aCLA.
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4.7.2 Temporary agency work
The Dutch regulatory regime on TAW has been set gpart from the types in the three

countries discussed above (Sorrie 2002); the Netherlands could be even seen as moving
towards the Scandinavian modd. The reason for Sorrie to set the Netherlands apart
from the three other types is based on two pieces of legidation, implemented in the late
1990s. The 1998 Law on the Allocation of Labour through Intermediaries (abbreviation
WAADI: We Allaztie Arbadkradten Dar Intemadary, and the F& SWe Fleihilitet en
Zekerheid). The WAADI liberdised product market regulation for the TAW sector by
removing barriers for temporary work businesses, while the F&S Law increased labour
market regulation for TAW by bringing the agency work relaionship within mainstream
labour law. These regulatory changes were introduced in response to the increasing
number of temporary workers in the Netherlands throughout the 1990s.

The Netherlands introduced a licensng scheme on TAW in 1965 with the
Deployment of Workers Act (We @ de Tebesthikkinggdling ven Arbaedkradien). The act
was the answer to the growing number of illegd labour placement agencies, operative
since 1945 (Koene 2005). During atime when the TAW industry still faced alarge degree
of public criticism, the Deployment of Workers Act extensively regulated, and thereby
limited (ibid. p. 9/ 10), the hiring of temporary agency workers. Snce the 1970s, agency
work dowly became more accepted in the Dutch labour market. A licensing scheme for
the industry was introduced in 1970 (Koene 2005), and the first collective labour
agreement was concluded in 1971 (CBS 2006). The largest employers association in the
TAW sector, ABU (Alggme Bad Uitzendondenerings), lobbied extensively for
recognition of the sector. It could do so because they organise over 80% of employers
and could dways spesk on behdf of dmogt the entire industry (K oene 2005). As a result
of ther advocating of the industry, combined with growing unemployment in the 1970s
and 1980s, the TAW business became increasingly regarded as a useful dlocetion tool in
the labour market in the 1980s.

The share of TAW in the totd workforce is currently 2.5%. The increase in
agency work during the 1990s preceded the developments in the economy as a whole;
TAW boomed a the end of the 1990s, declined from the early 2000s, and picked up
agan in 2005-2006. In the economic downturn of 2008, the number of agency workers
has gone down rapidly, while in July 2009 the first dgns of gtabilisation are visble

1999, agency workers build up pension rights and a training budget after 26 weeks. A
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2005 report showed that from the 61% of agency workers wishing to obtain a open-
ended contract in 2004, 33% found their desred type of job. 50% of these jobs were
with the user firm and 50% with another employer (Nauta and Donker Van Heel 2005)".
A similar figureis also reported by the trade unions (ETUC 2008).

4.7.3 Srategies of Dutch social partners
In light of the substantia growth of temporary work during the 1990s, the ABU together

with the unions were among the architects of the F&S Law and WAADI. The parties
drew up a covenant shortly before the F&S Law and WAADI were implemented in
which they negotiated to use the room to deviate from provisions of the F& S Law within
the sector-leve CLA for agency workers. Also regarding the new regulaions on FT-
employment introduced by the F& S law, the socid partners were highly involved within
the bipartite labour foundation STAR (see chapter five).

As a result of WAADI 1998, the licensing scheme was abolished and agency
work was permitted in dl sectors of the economy, wheress it was previoudy banned in
congtruction. Also, the maximum lending out duration of six months or 1000 hours was
abolished. The ban on lending out agency workers to firms to replace striking workers,
and the provison tha agency workers are entitled to the same wages and compensation
as comparable workers a the user firm, were kept in place. This last provison on equa
remuneration does not hold when an agency worker is covered by a CLA sipulating
otherwise. Other provisons of WAADI arethat an agency worker cannot be required to
pay a fee to the agency for the lending out service, and the agency has to provide
information to the agency worker regarding hedth and safety regulations a the
workplace.

The current postion of the largest trade union confederation FNV regarding
regulation of TAW is ‘equd pay for equa work’. With this dogan they emphasize that
employers should use temporary workers to achieve flexibility and not to cut down
labour costs. Equdity between agency workers and direct hires is therefore one of ther
main objectives. The F&S Law of 1999 amed to create more clarity regarding the lega
position of the three parties of the agency work relaionship; the relaionship between an
agency and an agency worker was now termed an employment relaionship, wheress
before 1999 this relationship was not aways clear (Grapperhaus and Jansen 1999). The

17 However, it ishard to determine a ‘stepping stone effect” when one tries to take into account what the
possibilities of obtaining aregular job would have been, had the people observed not worked through an
agency (De Graaf-Zijl, M., G. J. v. d. Berg and A. Heyma (2005). Stepping-stones for the unemployed? the
effect of temporary jobs on the duration until regular work. Amsterdam, SEO.)
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relationship between the agency and the user firm was, and 4till is, an order contract.
Because the legidator felt tha TAW should retain an dlocation function in the labour
market, not al provisons of standard employment contract law gpply. Article 649 of the
Dutch civil code reads tha agency workers are not subject to the principle of equd
treatment. Another legd provision applies to the entitlement of an agency worker to an
FT or open-ended contract with the agency; which only applies after 26 weeks. These
first 26 weeks are characterised by synchronisation between assgnment with agency and
assgnment with user firm, the ending of the working assgnment in case of sickness or
disability, easy termination of the employment relaionship for both parties, and payment
only for actua hours worked. This period, which is often referred to as the ‘agency
clausg, can be extended via a CLA. This option has been taken up in the CLAs in the
TAW sector.

The ABU negotiates a CLA with trade unions FNV, CNV and De Unie. This
ABU-CLA covers around 80% of Dutch agency workers. There is one other CLA in the
Dutch TAW sector, the NBBU-CLA, concluded between the representative for small-
and medium-szed firms, NBBU (Nederlandse Bond van Bemidddings en
Uitzendondernemingen) and the union LBV (Landdijke Bdangn V @aigng™®. Both the
ABU and NBBU CLA work with a ‘phase-syste’ by which agency workers move from
a contract with the agency clause, to an FT-contract, to a permanent employment
contract. About 6% of agency workers has an FT or open-ended employment contract
(Donker van Hed, Van Nuland et d. 2007, p. 21). The fig phase based on the ‘agency
clause’ is by law limited to 26 weeks but is extended in the CLAsto 1,5 years (ABU CLA)
or 2,5 years (NBBU CLA). In line with what is stated by law, both CLAS have their own
remuneration schemes that gpply during the first 26 weeks of employment; in dmost dl
cases this entals a lower wage than tha of comparable workers & the user firm. A
number of CLAs tha goply in user firms, however, have provisons tha their wage
appliesto the agency worker from day one.

Social partners can aso deviate from the provisions on FT-contracts laid down in
the F&S Law. The deviations can be concluded at the benefit as well as the detriment of
the FT-worker. Sudies into the extent to which there are deviations from the law in
CLAs (covering about 80-90% on Dutch CLAS) show that in about one-thirds of Dutch

18 In addition to ABU and NBBU there are two other main playersin the TAW sector, the NVUB and the
VIA for international labour intermediaries. Both have unsuccessfully tried to negotiate their own CLAS
and get dispensation from genera extension of the ABU CLA (the NBBU has received dispensation). Of
these two, the VIA ismost active in lobbying for their own CLA that could be applied for international
agency workers. See further chapter five.
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CLAs, there are deviations from the law on FT-contracts (Houwing and Schils 2009).
When dl the deviations are taken together, it has been found that the deviations in most
cases increase flexibility for employers, thereby decreasing security for FT-workers. The
most important reason for this is likely the economic downturn of 2002-2004 increasing
the bargaining power of employers (see further chapter five).

Trade union density among agency workers is believed to be between one-five
percent (Hakansson et d. 2009, p. 38). There are no separate unions for agency workers.
Figures for dl temporay workers are not avalable dthough in generd, temporary
workers are less likely to be a union member due to the naure of their employment
relationship. Regarding representation of agency workers there is a clear digtinction
between representation in the agency and in the user firm. Within the agency, members
of the works council can be dected by al agency workers with a tenure of a least Six
months. To be a candidate, one year of service by the agency workers is required. After
two years of working in the user firm, agency workers have information, consultation and
participation rightsin that firm. They are entitled to elect employees in the works council
of the user firm after two and a hdf years. After three years, they can be dected
themselves. After two years, agency workers are counted for the 50-persons threshold to

establish aworks council.

4.8. Balance between flexibility and security in four cases
The main characteristics of the four cases are brought together in the table in the

Appendix. The levels of flexibility and security are taken up in the table bel ow:

Table 4.1. Flexibility and security in temporary employment: four countries

Denmark Germany UK Netherlands
External numerical | high moderate high high
flexibility
Job security moderate moderate low moderate-low
Employment high moderate high moderate
security
I ncome security Moderate-high | Moderate-high | Moderate- | Moderate-

low high

Representation Moderate-high | Moderate-high | Low Moderate
security (dueto (mostly works

unions) councils
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4.9. Conclusions
In al four countries discussed in this chapter, there has been a substantid increase in

TAW as share of total employment from the 1990s, accompanied by deregulations of the
sector. Alongside this, regulations clarifying the employment status of agency workers
have been introduced in Denmark and the Netherlands. In the UK, new rules on equa
treetment were introduced. The developments in FT-contracts have been mixed: it has
increased in Germany and the Netherlands and decreased in Denmark and the UK. This
decrease in use took place at the same time as stricter regulations were implemented. The
most important difference between the first two countries and the two latter onesis the
level of protection agangt dismissd; in Denmark and the UK the labour market is in
generd more flexible. This is likely to be the reason why the use of FT-contracts has
increased in the two more redtrictive regimes. Also, in the labour markets with more
restrictive provisons on dismissa and temporary contrects, i.e. Germany and the
Netherlands, TAW is used by employers to circumvent these restrictions. In Denmark,
TAW is usad to facilitate flexibility of the permanent workforce, when they take leaves
for education, sickness etc. In the UK, TAW is mostly used as a screening device for
both employers and workers. This can be deduced from the high transtion figures into
more permanent employment.

In Germany, Denmark and the Netherlands, deregulations of the TAW market
have mainly been accompanied by income security such as access to socid security and
pension rights. As aresult, there is ill a certain balance between flexibility and security
in these countries; in the UK thereis a more one-sided focus on flexibility. The only type
of security on which the UK does score high is the security of making the trangtion into
regular employment. It furthermore shows that the country with the lowest degree of
security for temporary workers has the highest degree of people doing this type of work
voluntarily (see figure two). It could be that this type of security is most important to
make temporary workers fed secure. It is important to note that the security provisons
in Denmark, Germany, and the Netherlands are subject to further negotiation within
collective labour agreements, the baance between flexibility and security in some cases
ill tilts towards flexibility. When CLAs apply, which can deviate from nationd law,
these are very important in shaping flexibility and security for temporary workers. For
example, the provisons of the Dutch flexicurity law can be further fleshed out within
CLAs, and when looking a what is negotiated in the CLA, provisons are negotiated that
emphasize flexibility rather than security (Houwing and Schils 2009).
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Regarding the relationship between regulation and use of temporary employment,
| have found that the developments point in the direction of the argument made by
Berkhout, Dustmann and Emmer (2007) that developments in use follow the
developments in regulation. Looking back at the andyticd modd developed in chapter
two this is the arrow tha points from ingtitutiondisation as outcome back to changing
behaviour. In Denmark FT-employment decreased after more regulation, and TAW
increased after deregulation. However, in addition to deregulation of the market for
TAW, the new rules created more clarity concerning the status of agency workers. In the
German case an increase in FT-contracts and agency work followed or corresponded
with deregulation. For the UK, | found a dight decresse in FT-employment to
corresponded with atightening of regulations on FT-work by the Labour government in
late 1990s and the recent restrictions introduced in light of the EC Directive; the share of
TAW increased rapidly. In the Netherlands, there was a (further) increase in the use of
FT-contracts after deregulation in the late 1990s, and we can observe adecrease in TAW
ater regulation introduced in tha period. The reationship between changes in
regulations and changes in use is difficult to disentangle both can take place
smultaneoudly. It is however clear that there was no increase in the share of temporary
employment after the introduction of restrictions.

It was the growing pressure for flexibility on the sde of employers and a
concomitant change in the relative price of labour that triggered the growth of temporary
employment. This flexibility pressure increased in response to globalisation, technol ogical
developments, etc. In line with this pressure, employers pushed for regulaions
facilitating the use of temporary work, which were in many cases deregulaions of the
TAW sector. In dl countries, product market regulations on TAW were completely
liberdised, with the exception of Germany, where a license requirement sill exigts.
Therefore, besides the flexibility that TAW intringcaly provides to user firms, TAW
businesses can operate under less to no restrictions, which contributes to their flexibility.
Whereas employers in most countries, a little less in Denmark, pushed for deregulation,
unions have mostly opposed temporary employment because of its precarious nature.
Neverthdess, unions have taken a more accepting position, sometimes under pressure of
growing unemployment, and tried to bring temporary workers within the scope of labour
law and collective |abour agreements.

Regarding the role of the socid partners, the level of consensus is the lowest in

Germany, while in the UK socid didogue is wesk and there is little role for collective
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bargaining. The level of consensus is much lower in Germany than in Denmark and the
Netherlands. In Denmark and the Netherlands, | found the highest degree of
cooperaion between socid partners regarding regulation of temporary work. The share
of flexible labour however varies. The very large use of TAW and FT-contracts in the
Netherlands is due to the higher protection of the open-ended contract. The high use of
TAW needs further explanation and this is found in the large role of the socid partners,
mainly those in the TAW sector, that have dways lobbied for acceptance and regulation
of the sector.

To wha extent can we now conclude that the Dutch case is innovative and
moving away from the German gpproach? Reflecting back on the classfication of the
Netherlands as an employment regime and an industrid relations regime the Dutch
corporaigt ingitutions of pesk employers organisations and trade unions ill have a
strong postion in the design and implementation of nationd-levd ingtitutions. In this
sense, there has not been any change and the Netherlands has a smilar structure to
Germany as asocid partnership regime. Regarding the nature of the employment regime
and, if it indeed has become more inclusive, it seems the increased flexibility offered by
the F& S law has been used to alarge extent showing in the deviations from nationd law
in CLAs. There are no clear dgns for this group of temporary workers to be included
more in the Dutch labour market; dthough agency workers gained improvement in ther
legal status and access to pensions and training and education.

After the F&Slaw, the share of people that did not want a permanent job went
down ggnificantly and there was a huge increase in employees with FT-contracts as a
probationary period. This points to an increasing stepping-stone potentid, athough this
is highly contingent upon economic developments. The recent crisis for example shows
that flexible workers are laid off first and agreements that FT-contracts will be converted
to open-ended contracts do not condtitute a right that an employee can make an apped
to. This increased importance of the economy and market mechanisms might point to a
dight move in the direction of the UK, dthough this should and will be investigated
further in the next two empiricd chepters. To argue tha the Netherlands has moved
towards Denmark by cregting a more inclusve regime seems untenable; the new room
for flexibility has indeed been used, but the extent to which more groups are included in
the labour market and whether the share of transtions has incressed is a this point
unclear, and figures on trangtions comparable for dl countries are only available for one
year. At the same time, the Dutch system of dismissd protection is among the highest
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and there is no prospect of reform. While employers demand for more flexibility, the
options to do this are only available within the realms of temporary work stressing duality
rather than inclusion. This is for example visible in the share of temporary employment
in the Netherlands, which is the highest among the four countries studied. To gain more
ingght into these issues and whether the assertions that the Netherlands is not becoming
more inclusive and possibly moving towards the UK model indeed hold, the next chapter

contains a more in-depth analysis of the Dutch case over alonger period of time.

141



Appendix 4.A. Country-compar ative table

Quantitative | Developmentsin | External Income security: Equality in | Employment | Job security: Representation
developments | institutional numerical pay, pensions, and benefits security: Employment security: viatrade
and current framework flexibility: Trainingand | status of agency | unions and works
share Restrictions on transitions workers councils
the use of
temporary work
Den- Rapid increase | Increasing - Limitson FT-contracts: 40% FT- contract TAW: Limited
mark TAW in 1990s; | strictnessfor Ft- successive FT- - Equd right unemployment transitions with agency, participation in
decreasein work. 1990: contracts and insurance and basic pension, - Equal right | equivalent to representation bodies
FT.8.7%FT; | deregulation of maximum - Supplementary pension not to training, length of at user firm, not
1% TAW TAW sector and duration. for small jobs (<9 hours), and | - extra assignment. counted for threshold.
clarification of - Forbidden to negative effect of gapsin training funds | Also: self- Union membership
position of agency | replace workers employment history for TAW. employment around 50%, against
workers within on strike. TAW: 80% in Denmark as a
framework of - no license - no payment between whole
labour law required since assgnments, Access to socid
1990; abolishment | security benefitsvia CLAS
of regulationsin - no statutory regulation on
the nursing sector | equal pay, often equality laid
in 2008 down in CLA;
- License - Right to pension via agency
requirement for In generd less pay and less
transport sector access to secondary
employment conditions and
some benefits due to seniority
requirements
Ger- TAW tripled Implementation of | Liberalisation of Equal treatment for FT- 30% Agency is| TAW: Union
many in1990s. FT- | 1999/70/EC FT-work in workers, though eligibility transitions employer. FT- | membership 5%
contracts entailed some maximum number | restrictions for people earning | - Right to (sometimes against 20% in
increased with | codification, but and duration. less than 400 euros a month. training for open-ended) Germany as awhole.
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50% between | alsoliberalisation | Employee’s For al temporary workers: FT-workers contract. Right to vote and be
1995-2007 Main liberalisation | representatives gaps in employment history - Noright to elected in agency; only
of TAW in1990s, | should be have negative effect for training for right to vote in user
and 2002 Hartz informed about unemployment benefits and TAW. firm applies after three
reforms: the use of TAW pensions. months
Restrictions on and can object For TAW:
maximum lending | under certain - Equal wage, but deviation
out duration, circumstances. possiblein CLA and during
synchronisation - TAW Prohibited | first six weeksfor formerly
ban, and for blue-collar unemployed.
prohibition to workersin - Equal accessto socia
terminate construction security and pensions via
employment - License for CLAs.
relationship and agency required - payment between
re-employ agency | from PES; assignments and
worker within - Forbidden to synchronisation ban abolished
three monthslifted | replace workers in 2002; In practice wages on
on strike. average 20% below
comparable workers
UK Rapidincrease | - Implementation | - Forbidden to - FT-workers are entitled to 40% Mixed (often No CLAsfor agency
TAW in 1990s; | of Directive replace workers equal treatment, but reports of | transitions unclear) regime: | worker sector asa
dight decrease | 1999/70/ECin on strike. less access to benefits - equal access | employment whole, to aminor
inFT; 5.8% 2002, introducing | - License-system | - Less build up of pensions totraining for | contract extent covered by
FT;25-45% | restrictionsfor re-introduced for | due to temporary nature of FT-workers (employee) or company-level CLAS.
TAW FT-employment. certain sectors employment and lower pay, but no service contract | Possibility for
- More clarity on since 2004 more for FT-contracts of up provisionsfor | (self-employed) | representation in user
legal position of - No restrictions | to one year agency firmif unionis
agency workers on maximum - Agency workers are entitled | workers. recognized, limited in
since 2003 lending out to equal treatment after 12 practice. Not counted
- License-system duration and weeks for threshold in user
for TAW number of - equal accessto social security firm. No data available
abolished in 1994, | renewals and benefits dependent on on union membership

re-regulation for

employment history and status
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certain sectors

as ‘employee’ > not aways

since 2004. clear for agency workers
- No pension rights
- No income outsde of
assignments
- In practice wages on average
15% bdow  comparable
workers;
Nether- | TAW and FT- | - Liberdisation of | - Forbidden to -Equal treatment of FT- 30% Agency is TAW: Union
lands contracts both | ruleson FT- replace workers contracts by law, but small pay | transitions employer. membership 5%
increased from | contracts on strike. differential - training Agency work against 25%in
1990s; FT now | - Restrictionson -banon TAW in | - 20% of FT-workers report fund built up | contract for Netherlandsasa
18%; TAW maximum lending | shipping not building up a pension. after 26 weeks | first 1,5-2,5 whole. Representation
2.5%. Share of | out duration and -Banon TAW in | For TAW: for agency years. rightsin user firm
TAW declined | license-scheme construction lifted | - pay equality mostly after 26 workers after 2 years (counted
after 2000 TAW abolished in | in 1998 weeks - Both FT- for threshold), 2,5
1998, private - no license - No payment between work and years (vote), and 3
scheme since 2007 | required since assignments during first 1,5-2,5 | TAW less years (be elected).
- Regulation of 1998 years. accessto In the agency: agency
TAW: now within - Right to pension via agency training workers can elect after
framework of after 26 weeks for workers six months and can be
labour law, agency over 21 elected after one year
is employer
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Chapter 5- Balancing flexibility and security in temporary
work in the N etherlands

5.1. Introduction
The devdlopment of ingtitutiona frameworks on temporary work and its relation to the

share of temporary work in the labour force in various countries was the topic of the
previous chapter. The share of temporary work and its forma regulation are related in
the sense that as the share of temporay work increases, regulation is adjusted
accordingly, be it in a more permissive or more restrictive sense. As ingtitutiondisation
occurs, the share of temporary work in turn is shagped accordingly, with more restrictions
leading to a decline in use. Between behaviour and the formd rules, informd ingtitutions
operae as guides for behaviour and as an intermediate step before change in formal
rules. Compared to Germany, Denmark and the UK, the Dutch ingtitutiond framework
on temporary labour, which since 1999 is explicitly amed a combining flexibility and
security, has led to an increase in fixed-term (FT) contracts, and a hat or even dight
decrease in temporary agency work (TAW). In this chapter, | zoom in on the Dutch case
and look more closdly a developments in these two types of temporary labour and the
ingitutiond framework — made up of laws and collective labour agreements — on
temporary labour. Furthermore, | show the outcomes of these developmentsin terms of
four types of security of temporary workers. Figure 5.1 below shows that the share of
TAW contracts (left axis) in the Netherlands increased rgpidly in the second hdf of the
1990s, then declined from 1998, and started to pick up again in 2005. In 2006, the share
of TAW jobs equalled that of 1996. This development shows the cyclical nature of TAW,
i.e. increasing just before an economic upturn and decreasing anticipating an economic
downturn. The share of FT-contracts (right axis) has increased steadily during 1996-2006
from little over 12% in 1996 to dmost 17%" in 2006 (Eurogtat figures). It has been
agued that jobs crested between 1995 and 2000 were dmost al part-time and
temporary(WRR 2006; Knegt, Hesselink et al. 2007).

19 Statistics Netherlands (CBS) reports a much lower figure, i.e. 10% of the Dutch population has a
flexible employment contract, which includes FT-contracts, TAW contracts, and on-call workers.
However, CBS only reports jobs larger than 12 hours per week.
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Figure 5.1. Developmentsin share of TAW and FT-contracts Netherlands
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In the context of the increasing share of TAW and FT-contracts from the second haf of
the 1990s, discussions on the flexibility of the Dutch labour market increased and
culminated in the implementation of the Flexibility and Security Law (F&SLaw) in 1999.
In this chapter, | will shed light on the developments leading up to the F&S Law, and go
on to discuss the changes that took place after 1999 in terms of flexibility and security for
temporary workers. This chapter will provide answers to the first four research questions:
1) What are the developments in temporary work during the last 10-15 years in terms of
its extent, security aspects and formal regulation?

2) How does normalisation and institutionalisation of temporary work take place?

3) Which mechanisms and actors explan the deveopments in the extent, nature,
normalisation and institutionalisation of temporary work?

And;

4) How are nationd-leve ingtitutions on temporary work implemented by socid partners?
The focus is on the ingtitutiondisation through the F&S law and WAADI. | will show
why and how the F&S Law was dravn up and implemented, and how the new laws
changed the regulation of FT-contracts and TAW in nationd law and the way this was
trandated within the collective labour agreements (CLAS). The find section of the paper
will dso ded with the new distribution of risks within the employment relationship
brought about by the law and the way various actors responded to the new distribution
of risks. To anayse the changes in the regulation of temporary work, | will discuss the
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naiond legidation and sector- and company-level CLAS. It is a this leve that the socid
patners have trandated the nationd-level legidation on flexibility and security in line
with sector-specific circumstances and pressures. Where possible and relevant, | dso
provide some information on actud practice, dthough athorough discussion of practice
lies outside the scope of this project.

This chapter will proceed as follows: in the next section, | will sketch the context
of the discusson by providing information on the quantitative developments over the
last decades in TAW and FT-contracts. In sections three and four, | will discuss the
developments leading up to the F&S Law and the way it dtered the legd framework on
FT and TAW employment relaions. In section five | will discuss the outcomes in terms
of CLA-provisions for FT-contracts and agency workers. In section six | will assess
changes in the security dements of agency work and FT-contracts in terms of four types
of security: job security, employment security, income security, and representation
security. It is here that | will incorporate some elements of wha happens in practice in
addition to what is lad down in nationd law and CLAsS. These security aspects are
measured as the nature of the employment contract (only for agency work), trangitions
into open-ended employment, rights to training, the extent of equality in pay, build up of
pension, access to socid security and the extent to which temporary workers are
represented by works councils and trade unions. | dso andyse to what extent the F&S
framework has altered the distribution of risks between the temporary worker, afirm and
a temporary work agency. The party having to take on more risks experiences higher
costs, which can in turn be outsourced to another party. This is mainly visble in TAW,
where the new risks for the agency are partly shifted back to the agency worker and
partly to the hiring firm. This makes FT-work relatively more attractive, especialy in light
of the increased possibilities to use FT-work as a result of the F&S law. Both types of
flexible employment should be seen in the larger context of the Dutch system of
dismissd and the changing distribution of risks related to sickness and disability of

employees.

5.2. History of flexibility in the Netherlands

5.2.1 Temporary employment
In most studies, FT-contracts and TAW-contracts are grouped together under the

heading ‘temporary employment’ (see eg. Delsen 1995 and Zijl 2006). Although the two
types of temporary employment often coexist as functiona equivaents, they are quite
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distinct in nature and | therefore mostly andyse the two separaely. Both types have a
distinct legal background and history and both have been reshaped in different ways with
the 1999 “flexicurity’ reforms. When developments are comparable | will nevertheless
discuss the two types together as temporary employment. In this section, | ded with
temporary employment in generd with a specific focus on FT-contracts. In section 2.2, |
will discuss TAW specificaly. People working on the basis of an FT-contract and in
TAW are mostly under the age of 25 and lower educated (RWI 2007; OSA 2008). People
with FT-contracts are mostly femae, dthough there are dightly more men than women
working through a temporary work agency (OSA 2008, p. 116). Both types of contracts
ae most often found in agricultura and industrid sectors and in commercid services
(ibid. p. 117).

In the Netherlands, FT-contracts are not dways a means to increase flexibility.
Over hdf of fixed-term contracts are used as an extended trid period before an open-
ended contract is offered(OSA 2007). As | will show in section four, this development is
adirect outcome of the new distribution of flexibility and security brought about by the
F&S law. The Ingtitute for Labour Sudies (OSA) distinguishes between regular FT-
contracts (including seasond workers and on-cal workers) and FT-contracts with a
prospect of an open-ended contract, and finds that the latter category is increasing
relaively to the former. The second most common reason to hire a worker for a fixed
period of time is uncertainty about the future, of which the mgority is explicitly
associated with the pressure to increase flexibility. The Dutch Council for Work and
Income, RWI, reported figures showing a segmentation within the group of flexible
workers, with higher educated people more often working on the basis of FT-contracts
(with trangition prospects), and lower educated and younger workers working in on-call
contracts and TAW, which have less security (RWI 2006, p. 10/11).

During the 1980s, the share of temporary employment started to increase in the
Dutch labour market. Because international competition grew and product demand
became more volatile, employers increasingly regarded temporary employment as a way
to match their labour input as close as possible to product demand. Delsen (1995, p.
45/46) distinguishes between traditional and new rationales for using temporary workers.
Traditiond reasons include seasona work and temporary replacement of absent gtaff.
The new reasons involve the shifting of risks that were previously borne by the employer
unto the employee. These risks include uncertainty about future workload and about
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whether the worker is a suitable candidate for the job. For this last instance, temporary

contracts are used as an extended trial period.

5.2.2 The agency work sector
It has been said that agency work in some form has dready been around for centuries

(Goldschmeding 1998, p. 2). Up until the indugtrid revolution, a substantid part of the
labour force moved from job to job whenever and wherever work was available. People
were hired for a specific task with a clear time limit, and the output was the bass for
compensation. This meant that workers had a great ded of autonomy in deciding how,
when and where the work would be carried out. The contract between the worker and
the employer was therefore a ‘contract of work’. It was not until the trangtion from a
feudd to aindugtrid society, that the reationship between a worker and someone who
commissioned a job became regulated within a ‘contract of employment’ (Streeck 2005).
In acontract of employment, the worker does not commit to carrying out a specific task,
but subjects his or her labour power while the employer retains discretionary power to
determine the specific tasks that the worker will carry out in practice in a laer stage
(Streeck 2005). In the industrid mass-manufacturing of the industrid age, such a
hierarchical master-servant relationship in which the employer determines the specific
tasks along the way became more efficient.

After the Second World War, TAW in its present-day form sarted to spread
across Europe and the US The first temporary work agencies were set up in the
Netherlands in the 1940s, these were mostly typing buresus that carried out typing work
in atime when type writers were not yet widely avalable within firms and typing tasks
were therefore outsourced. From 1955 the use of these typing bureaus became more and
more widespread and especidly in the early 1960s the number of agency workers rose.
During atime of economic expansion in the 1960s, agency workers were mostly married
women earning supplementary household income working in administrative jobs. TAW
in industrid sectors was a tha time manly organised by so-cdled ‘gang masters
(koppelbazen in Dutch) who did not reserve money out of the wages for socid premiums
and taxes (Goldschmeding 1998). During an era of strong economic growth and labour
market scarcity in the 1970s, TAW also started to grow within the industrial sectors.

The oldest law on the mediation of labour dates back to 1930. This law laid down
a monopoly for the public provison of labour with specific additiona provisions only
for cases in which the privae intermediay added a specific and demonstrable vaue
(MvT 1997a). An additiona law on TAW was introduced in 1965 with the Law on the
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Deployment of Workers (We @ de Tebeshikkinggdling ven Arbedkradien). This law
however remained a paper redity until 1970, when it was effectively implemented and
introduced a licensng scheme tha outlaved TAW for a period longer than 1,000
hours/ sx months and in the construction and meta industry. This system of licenses
amed to fight excrescences and to sructure the, a the time ill emerging, sector
(Goldschmeding 1998, p. 5).

Snce the 1970s, agency work dowly became accepted in the Dutch labour
market by both employers and trade unions. Socid didogue hesitantly started to develop
and the first CLA was introduced in 1971 (CBS 2006). Also, socid security laws were
goplied to agency workers. During a period of economic crigs and risng unemployment
in the early 1980s, the dlocation role of TAW was increasingly emphasized as the
government looked for ways to increase the flexibility of the labour market. During the
1990s, flexibilisation was developed further as management of firms focused more and
more on developing their ‘core activities and outsourcing non-core activities. This led
not only to an increase in temporary work agencies, but dso in other specidized
enterprises such as cleaning, security and marketing agencies tha took over activities
previously carried out within the firm (Goldschmeding 1998, p. 8).

During the 1980s and 1990s, TAW became a more or less acceptable dternative
for a standard (full-time, open-ended) employment relaionship. The number of agency
workers rose steadily throughout the 1970s and ‘80s, and started to increase rapidly from
the beginning of the 1990s (Brusse and Donker Van Hed 2003; CBS 2006). The Dutch
TAW industry went from being an industry with a bad reputation in the 1960s, through a
process of ganing some legitimacy in the 1970s, to achieving a certan degree of
acceptance as a useful tool to temporarily solve labour market rigiditiesin the early 1980s
(Koene 2005).

The government was reluctant towards TAW during the 1970s, but the shift to
acceptance became increasingly visible during the 1980s and reflected in the 1990 Law on
the Provision of Labour (Arbeidsvoorzieningswet), which was amended in 1996. In this law,
the set of rules on agency work that had been increasing and had become more and more
fragmented since 1965 was lad down. This law integrated and replaced the laws of
1965/ 1970 and 1930, but took over the license requirement for temporary work agencies
taken up in both laws. With the 1990 law, labour intermediation for profit became legally
possible, where it previoudy was forbidden by the 1930 law. Also, the 1990 law changed
the position of the TAW sector vis-&vis the public employment services (PES). Up until
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1990 (from 1930) the Dutch PES had been a state monopoly. The 1990 Law on the
Provision of Labour changed the PES from a government service agency into a privae
body under public law, sill financed largely by the Ministry of Socid Affars and
Employment. The PES was thus brought under tripartite control (trade unions,
employers organisations and government), and was financed by the government but run
independently (Hemerijck, Unger et d. 2000). The Dutch PES had started its own TAW,
cdled START, back in the 1970s. In recent years, START has become ‘Sart People, and
has become part of the stock exchange listed multinational firm USG People N.V.
During the early 1990s, the largest employers association for temporary work
agencies operative dnce 1961, the Generd Federation of Saffing Agencies, ABU
(Algemene Bond Uitzendondernemingen), was actively positioning itself as a professond actor
in the labour market. The ABU engaged in the talks leading up to the F&S Law, and the
abolishment of the exigting licence-system by means of the 1998 Law on the Allocation
of Labour through Intermediaries, (Wed dlaztie arbedkradten doxr intermediairs)
(abbreviation WAADI). The benefits of reform of the legd framework by means of F&S
and WAADI for the TAW sector were threefold. Firstly, more regulation through the
F&S law indicated that the TAW sector was a professond, trustworthy business. The
regulation of TAW has dways seemed to gredtly benefit its development in the
Netherlands; after the first official regulation in 1965, the use of TAW has only increased.
It has been shown that alack of rules does not make agency work more, but rether less
dtractive for employers. Of course, more rules often ental higher costs, but a lack of
rules might aso entail high cogts, as employers experience more uncertainty (Interview
Koene August 2005). Secondly, restrictions were abolished through WAADI which gave
the industry space to broaden its range of activities from the provison of short-term
employment to long-term postings of workers and HR-services. Thirdly, the remova of
a license-system by means of WAADI created the possbility that membership of the
ABU would become a qudity hdlmark for the industry (Koene 2005, p.7). When the
licence system was abolished, the ABU used the regulatory vacuum to incorporate some
tasks tha were previoudy carried out by the sate. It introduced a certification schemein
2007 (see section four below). Thus, certification of the industry shifted from the

national level to the level of thislarge interest association.
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5.3. History of the Flexibility and Security Law

5.3.1 Dutch corporatism
To understand the history of the Flexibility and Security legidation, it is necessary to

grasp the Dutch system of industrial relations. Before | discuss developments, | therefore
briefly elaborate on this topic. This Dutch system fdls within the so-cdled ‘democratic
corporatist’ tradition based on regular negotiations between societd bodies on socio-
economic issues (Kazengtein 1985). The two main ingitutions where negotiations teke
place are the bipartite Labour Foundation (STAR) and the tripartite Socia-Economic
Council (SER). The STAR is made up of representatives from trade unions and
employers organizations, the SER in addition congsts for one-third of independent
members. The man function of the STAR is the coordination of the process of
collective barganing between socid partners, by issuing recommendations on
employment conditions, manly wage increases. Although the nationad consultation
proceduresin the STAR serve asinformal co-ordination, the social partners usualy apply
the STAR’s recommendations when negotiating CLAs. In the SER, employers and
employee’s representatives and independent members negoticte on generd socio-
economic issues and advice the Dutch government.

The union and employers organizations represented in the STAR and SER ae
the largest Federation of Dutch Unions, FNV (Fedaaie Nedlande V akbenggng), the
second largest Chrigtian union CNV (Chrigdijk Nationea V akveband), and the third
largest De Unie for professonds and white-collar workers. The three employers
organisations tha are represented are the pesk organisation (VNO-NCW), the
organisation for smal- and medium-sized firms (MKB), and the organisation for
employersin the agricultural sectors (LTO). The employers organisations and unions are
often addressed as “socid patners’. They ae broadly representative interest
organisations, dthough the level of membership may be moderate (Visser and Hemerijck
1997). Two statutes support the Dutch process of collective barganing: the 1927 law on
collective labour agreements (We CAO), and the 1937 law on the generd extension of
provisons in collective labour agreements (Wet AVV). These two pieces of legidation
are explicitly amed a gimulaing consultation between socid partners, or between
individua employers and unions directly. The collective agreement law of 1927 does not
define any quantitative criterion for representation; unions and employers associations
must merely be independent organisations and register as formd associations, deposing
their name, aim and statutes. Together they negotiate CLAs at sector and firm-level.
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Over 80% of employment contracts in the Netherlands are covered by a CLA
(Van Klaveren and K. Tijdens (eds.) 2008). Since union membership in the market sector
as awhole is much lower a around 20%, the high coverage rate is the result of three
factors: firgtly, the high organization of employers, which is around 85% on average for
al sectors; secondly, the gpplication of the contract to non-union members in firms that
are member of an employers federation signing the CLA (the so-cdled ‘erga omnes
clausule’ in the law on collective labour agreements of 1927, art.14); and thirdly the
extension of collective agreements by the government by means of the of Wet AVV of
1937. This 1937 law on generd extenson empowers the Minister of Socid Affars and
Employment to declare a CLA generdly binding for dl firms in a sector (i.e. dso those
that are not amember of an employers organisation) when requested by one or more of
the CLA-parties. The most important precondition for a CLA to be declared generdly
binding is tha it dready goplies for a sgnificant mgority of employees (i.e. 55-60%) in
the sector (Verhulp 2005).

The am of the 1937 law on generd extension was to prevent employers from
paying different wages to non-union workers. Therefore the employment conditions
negotiated by the socid partners aso cover non-unionised workers and non-organised
employers. It should be noted that by the generd extension of CLAS, around 9% of the
totad number of employees is additiondly brought within the scope of the CLA.
However, the societd effect of the law is greeter Since it imulates employers to become
amember of an employers organisation (Verhulp 2005). Asthey are likely to be covered
by a CLA anyway due to the generd extension mechanism, employers will try to secure
ther interests by becoming a member of the employers organisation negotiating the
CLA.

If an employer wants to apply a specific company CLA instead of the generdly
extended sector-CLA, he or she can ask for dispensation from this generd extension at
the Ministry of Socid Affars and Employment. Until 2007, there were no officid
guidelines whether or not to grant this dispensation gpart from the magority-threshold
mentioned above; dmogst dl parties that filed for dispensation were granted it. However,
gnce 1 Jnuary 2007, there is a new ‘examinaion framework for generd extension’
(tdsngkade AVV). The two new explicit requirements for a CLA to be granted
dispensation is firstly tha the union negotiating the CLA is independent from the
employer. Secondly, the CLA has to contain ‘company-specific characterigtics, i.e. the
provisons should differ in essentid respects from the CLA from which dispensation is
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requested (SZW 2007). In addition to these requirements, the parties having concluded
the CLA from which dispensation is requested make a decision regarding the request.

5.3.2 Developments that triggered the Flexibility and Security Law
The discusson on the requirement to increase flexibility in the Dutch labour market

dates back to a least 1968, when the Minister of Socid Affars and Hedth a the time
asked the SER if the system of dismissal protection introduced by the German occupying
administration during wartime in 1945 could be repeded (Verhulp 2001b). This system,
which is often referred to as a ‘dud systemr’, has however remaned in place relatively
unchanged despite ongoing discussions and a near collgpse of the Dutch government
due to discussions on the issue in the fal of 2007. It should be noted however that there
has been a amplification of a dismissa procedure on the basis of so-cdled ‘mutud
consent’ in the fdl of 2006. The new procedure entals that the employer can agree
together with the employee that he or she agrees with the dismissa and therefore does
not have to file a complaint agang the employer to be entitled to unemployment
benefits. It has however been reported that this can ental a decrease in employment
protection, especially in the case of collective dismissals.

The Dutch system of dismissd is dud in the sense that both public and private
law apply: 1n 1945 the provison was dravn up that to terminate aregular (‘open-ended’)
employment contract, employers need permission from the regiond employment office,
since 2000 cdled the Centre for Work and Income (CWI) and since January of 2009
reorganised and renamed as UWV Werkbedrijf. On the other hand, dismissd is regulated
in the Civil Code, in the law on the employment contract, which states that an open-
ended contract can be ended (opzeggen) by an employer, after which the termination can
be deemed unlawful and brought to court, which can confer a severance payment for the
dismissed worker. Also, a civil court can dissolve (ontbinden) a contract by, whereby a
judge terminates the contract and the employer again financially compensates the worker.
In 8590 percent of permit requests to the UWV Wekbexijf, permisson is granted,
although specid clauses for older workers and in case of illness may creste considerable
delays, as the termination can only be carried out after the ill person has recovered.
Mainly the route of requesting a permit from the UWV Wekbeaxijf is criticised by
employers as unnecessarily restrictive, a burden on business and source of uncertainty
(Houwing, Verhulp et a. 2007).

The discussions on flexibility and security in the 1990s were shaped by the fact
that in this period the dismissd route via the regiond employment office was
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progressvely more circumvented; employers increasingly started to file requedts to
dissolve the employment contract a the civil courts. In this case the dismissd is
aoproved with a pay compensation or severance payment. In 1996, there was dready a
ratio of 1.4 to 1 of requedts for permits filed a the regiond employment office againgt
requests for termination by court. According to Wilthagen (1998), ten years earlier the
raio had been 14 (permits) to 1 (court decisons). Snce 1997, the courts openly
advertised to apply a sdf-invented, informd <formula with which they cdculae
severance payment on the basis of one month pay for each year of service for workers
up to 40 years of age; a month-and-a-hdf for workers aged 41-50 and two months for
workers over 51. Since 1 January 2009, a new formula applies whereby workers up to the
age of 35 recalve hdf a months wage; workers aged 36-45 one month; workers aged 46-
55 a month-and-a-hdf, and workers aged 56 or over two months. In addition to this
formula, the courts goply a ‘correction factor’, a unit with which the compensation is
multiplied based on which party carries the blame for the termination. For example, if
the reason for termination lies fully in the employer’s sphere of responsbility, the
correction factor is 1, and if the reason for termination lies fully in the employee’s sphere
of responsihility, the correction factor isO (VVA 2009, p. 29).

Another pressing issue during the 1990s was the use of FT-contracts: before the
F&S Law, a second consecutive FT-contract was trested as an open-ended employment
contract, which could not be ended without permission from the regiona employment
office or the court. There were however two ways around this rule. First, derogation was
possible by means of a collective agreement. Secondly, if more than 30 days lapsed
between two contracts, they were not considered consecutive. Meanwhile the employee
could continue doing the same job, now dispatched by a temporary work agency. After
this one month, the initia often employer hired the worker again. Because the temporary
work agency classfied as another legd employer, the contracts were not considered
consecutive and therefore there was no right to an open-ended contract. It was this
‘revolving door’ construction that was deemed undesirable and that the government
wanted to curtal. From the early 1990s, courts were dready ruling the agency and the
initid employer to be regarded as consecutive employers; this was later taken up in the
F&Slaw.

Besides the dismissa procedure and regulations of FT-contracts, there was a
range of other aspects related to the F&S law. Snce unemployment figures and the
number of people on occupational disability benefits grew exponentially in the 1980s and
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1990s, reform of the Dutch labour market became especidly prominent in policy
discussions. In the 19805 *90s, four policy domans were increasingly discussed together
(Wilthagen, Tros et al. 2004): Firstly, and in line with request to the SER of 1968 referred
to above, the system of dismissal protection was criticised as being too complex and rigid.
Scondly, the labour market needed to be flexibilised and deregulated to incresse
competitiveness and economic growth. Thirdly, the social security system was questioned
in terms of its affordability. And findly, protection for flexible workers was increasingly
deemed necessary. These four issues were brought together in 1995 in a Memorandum
on flexibility and security drawn up by the Minister of Socid Affars and Employment.
Before this, in 1993, the previous Minister had sent a Memorandum to Parliament in
which he announced the abolishment of the legd requirement of a permisson to
terminate employment contracts. However, responding to union pressure, his successor
withdrew the proposa arguing that the requirement served a public policy objective by
keeping some control over the inflow into unemployment, lowering the demand on
social security and public finance.

In the 1995 Flexibility and Security Memorandum the Minister called for a new
baance between flexible and regular employment and asked the socid partners in the
STAR to find a compromise. The memorandum stated that because of changes in the
labour market on demand as well as supply side, Dutch labour law had to be modernized.
This modernisation would have to be amed a striking a new baance between flexibility
and security, meaning that the process of flexibilisation of employment should occur in a
“responsible and baanced manner for both parties” (MvT 1997, p.1, trandated). The
STAR responded with a unanimous advice in April 1996, taking into account a covenant
drawn up during the same year by the socid partnersin the TAW sector. This covenant
was dravn up by representatives of the trade union FNV, the employers association
VNO-NCW and an officid from the largest temporary work agency in the Netherlands
(Randstad, member of ABU). The covenant contained a proposd for a phase-system in
which agency workers acquire more rights with the length of service. The STAR advice
adopted this phase-system and the F& S Law amost completely took up the STAR advice.
Some eements relaing to TAW were taken up in a separae law tha was negotiated
smultaneoudy with the F&S Law: the 1998 Law on Allocaion of Labour by
Intermediaries, WAADI, which | will further discuss a the end of the next section. The
reason for adopting the STAR advice virtudly unchanged was the fact tha the
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government attached high vaue to the broad support of socid partners underlying the
advice (Verhulp 2001b).

5.4. The F& Slaw: a new balance between flexibility and security
During the 1980s and 1990s, temporary work was very much considered a precarious

type of employment, or, as some authors have cdled it, “take-it-or-leave-it employment”
as an only dternative to unemployment (De Jong, Schak et a. 2007, p. 497). According
to its ‘explanatory memorandum’ (Memxieven Tadidting MvT), the F&S Law of 1999
intends “to strike a new baance” and promote labour market flexibility combined with
more security for flexible workers, hence to redistribute the costs and risks between
employers, temporary work agencies, and employees. The F&S Law amed to increase
the security of flexible workers, but this mainly goplied for agency workers and not for
FT-workers. Regarding FT-contracts the F&S Law mainly increased flexibility for
employers because it increased the possibilities to make use of consecutive FT-contracts.

The F&S Law amed to increase flexibility in three ways. Firgtly, the F&S Law
enabled more possbilities for successve FT-contracts (article 7:668a CC), i.e. from one
to three possble FT-contracts. The new ‘chan’ provison is the so-cadled ‘3x3x3-rule
because A. a maximum of three consecutive temporary contracts can be offered for B. a
maximum of three years that C. count as consecutive contracts if they are renewed within
three months. This third dement is an increase in security as before the F&S law this
period was one month; now a longer time period between two FT-contracts does not
bresgk the ‘chain’ of three contracts leading to an open-ended contract. The ‘revolving
door’ construction of a continuous series of FT-contracts interrupted by one month
during which workers were re-hired via another employer, in most cases a temporary
work agency, has been made more difficult because of a provison on consecutive
employerstaken up in article 7:668a, sub 2 CC. This provision entails that when a worker
is doing the same job, but viatwo or more different employers, e.g. one of them being a
temporary work agency, the these employers can be consdered consecutive employers
for the ‘chain’ of contracts leading to an open-ended contract. A second eement aimed
at increasing flexibility was the simplification and speeding up of dismissal procedures for
permanent workers. This entailed shorter notice periods and a simpler procedure to get a
permit for dismissd. These measures dightly decreased the costs of dismissd for
employers. Thirdly, the market for TAW was liberdised by lifting license requirements
and the abolishment of the maximum duration of lending out an agency worker. These
pieces of legidation were taken up in WAADI.
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To increase security, four measures were taken up in the F&S Law. Firstly, the
law introduced two provisons amed a strengthening the postion of workers in smal
jobs tha 1) structurdly work more than is stated in ther contract, or 2) have no
employment contract a al. By means of so-called ‘presumptions of lawv workers can
clam an employment contract or a contract for the hours they actudly work. The am of
introducing these presumptions was to discourage precarious types of standby jobs or
on-cal contracts. The second measure entails that on-cal workers are now entitled to a
minima payment of three hours every time they are cdled to work, even if they have
worked less than that. The third measure was the limiting of trid periods to one month
for contracts with a duration of up to two years, the trid period of two months for
contracts longer than two years remained unchanged. This third security aspect was
specificdly related to extended possibilities to use FT-contracts: despite the wish on the
employers sde to extend the trid period of two months only trial periods for short-term
contracts were dtered. The flexibilisation in FT-contracts now enabled employers to
‘scree’” new employees by offering them an FT-contract and effectively use an FT-
contract as an extended trial period.

The fourth messure, of centrd importance in this project, involved an
improvement of the legd and socid security of agency workers: the F&S Law amed to
create more clarity regarding the legd position of the three parties of the agency work
relationship: the agency, the agency worker and the user firm. Temporary work agencies
ae now conddered legd employers and the relaionship between an agency and an
agency worker is termed an employment relaionship. This was taken up in anew article
7:690 in the Civil Code. Before 1999, the legd foundation of an agency work contract
was unclear and in some cases the relationship between an agency worker and the agency
was considered an order contract (Grapperhaus and Jansen 1999).

Although agency workers are now covered by the law on employment contracts,
not dl provisons of standard employment contract law gpply (exceptions are taken up in
article 7:691 CC). The rationde for the legidaor to do this is the flexible nature of the
agency work relationship that should be maintained to a certain degree. Exceptions apply
to the 3x3x3 rule on FT-contracts: this provison only applies after 26 weeks of
employment through the same agency or the same user firm. Within these first 26 weeks
the employment relationship is based on pure agency work conditions, i.e. the contract
legdlly ends when the user firm terminates the lending-out period. The reason behind
these exceptions is that agencies should retain ther dlocation function in the Dutch
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labour market by providing the employer and the employee with a high degree of fredy
entering into and leaving the employment relationship. However, this gae of affars
implies insecurity for the employee in terms of job and income (MvT 1997, p. 10).
Therefore, the duration of this period of insecurity is limited to 26 weeks, after which the
agency worker builds up rights to an open-ended contract with the agency. With regard
to dismissd, derogatory rules goply, making it somewhat easier to lay off an agency
worker with an FT or open-ended contract (Verhulp 2001b).

Findly, a number of provisions for the TAW sector are taken up in the 1998
WAADI. With the WAADI, the existing permit system for temporary work agencies
with respect to their placement activities was done away with. Before 1998, agencies
needed an officid license from the Ministry of Socid Affars and Employment. Apart
from the abolishment of the license sysem, WAADI contains a number of other
provisons. The wage ratio provison (Loonverhoudingsvoorschrift) (article 8 WAADI) states
that agency workers are entitled to the same wages and compensation as comparable
workers a the user firm, unless the agency worker is covered by a CLA. When the
agency lending out the worker is not covered by a CLA and the CLA covering the user
firm contains provisons on agency workers, the CLA of the user firm applies. Other
aspects of the agency work relationship lad down in WAADI are a prohibition for the
agency to charge afee for the lending out service (article 9 WAADI); a prohibition to
deploy agency workers to replace driking workers (article 10 WAADI); and a
requirement of the agency to provide information to the agency worker regarding the
professond requirements and regarding hedth and safety regulations a the workplace
(article 11 WAADI).

After deregulation by means of WAADI in 1998 and a decade-long asence of a
license-scheme, the TAW sector introduced a private-sector initiative in 2007: the so-
cdled NEN 4400-1 norm. This norm has been developed by ABU to distinguish law-
abiding agencies from fraudulent ones by offering them certification. After 1998, illega
activities have become a mgor problem in the TAW sector, and a congtant point of
concern for the large agencies united in ABU. Most recent estimates show that there are
about 6,000 fraudulent temporary employment agencies lending out roughly 100,000
agency workers per year (De Bondt and Grijpstra 2008). De Bondt and Grijpstra outline
five types of illegal agency work activities (2008, p. 11). Firstly thereisillegal employment,
where labour migrants are working without working permits while they should have

these. Secondly there is fraud concerning working time when workers are working more
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than is permitted by the law on working hours (Arbeidstijdenwet). The third is too little or
no payment a dl regarding the required contribution for wage taxes and socid security
premiums. The fourth type of fraud is related to wages, the employee is not pad
according to the generdly extended CLA in the sector. The fifth type of fraud is
exploitation when intermediaries offer their workers housing and transportation for
excessive prices.

The am of the ABU with the NEN-norm is that firms will only hire agency
workers from these ABU-certified agencies (Schram and Sol 2007). By ingtdling and
regulating such a scheme instead of the government, the employers organisstion ABU
gans complete control to set the terms for certification and therefore might exclude
issues that affect ther own members (eg. observance of CLAS). In addition, the
certification scheme is based on the initiative from the agencies themsalves so that the
large and increasing number of fraudulent firms will probably never goply for NEN-
certification. The basis of such a sdlf-regulating scheme isthat al parties should abide by
it.

5.5. Deviationsfrom the F& SLaw in collective labour agreements
Perhagps the most interesting feeture of the F&S law is that it encourages the socid

partners to reassess ther stuation and find customized solutions on a decentrdized basis
through the legd technique of 3/ 4-mandatory law’ (drikwart indend redt). This means
that deviations from the law are possible within a CLA. Social partners are encouraged to
renegotiate existing rules and regulations if they find the new attribution of opportunities,
risks and ligbilities in the F&S Law too redtrictive or too permissive (Houwing, Verhulp
and Visser 2007, p. 66). The decentrdisation of decison-making power to the socid
patnersisin line with a development visible since the Wassenaar Accord in 1982, which
can be termed “organized decentrdisation” or “negotiated flexibility” (Visser 1998). This
trend found further expresson in the “New Direction” centrd agreement of 1993,
negotiated within the STAR, dlowing derogation from legd regulations by collective
agreement (STAR 1993). The 1993 STAR agreement referred to changing needs of
employers and employees, and the need to find a new baance between demands of
employers on the one hand and legd protection of employees on the other (STAR 1993,
p. 4). In its 1996 flexicurity advice, the STAR systematicaly referred to its 1993 “New
Direction” document. This gpproach to negotiated flexibility relies on the capacity of
trade unions and employers organisations to engage in negotiations over their interests

and find a compromise. In this section | will look a the deviations from the F&S law
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within CLAS regarding the 3x3x3-rule on FT-contracts (5.1) and the 26-weeks agency
work period (5.2).

5.5.1 Fixed-Term contracts — divergence in the flexibility-security balance
As many of the flexibility and security provisions on the F& S Law, the provisionson FT-

contracts and TAW ae 3/ 4-mandaory, socid patners can deviae from dl three
elements of the ‘3x3x3-rule. Snce 1999, the Dutch Ministry of Socid Affars and
Employment commissions regular studies into the extent to which provisons in CLAS
deviate from the F&S Law. In the three studies carried out so far, alarge number (110-
120) of CLAs was scrutinized, covering around three-quarters of al Dutch employees
(Smits and Samadhan 2002; Smits 2004; Smits and Van den Amede 2007). In 2001, 32
percent of the CLAs deviated from the 3x3x3-rule. In most of these CLAS the number
of three fixed-term contracts was reduced, the maximum duration on FT-contracts was
shortened, and the interva period was reduced (see table 5.1 beow) (Smits and
Samadhan 2002). For the 2004 report, Smits anadysed 110 CLAsS. In 21 of these CLAS
(19%), deviaions were found regarding the maximum number of consecutive fixed-term
contracts; in nine the number was brought down (usudly to 2); in the remaning twelve
CLASs the number was increased, eg. to 5, 7, or even unlimited. In 23% of CLAS the
maximum period of 3 years was dtered; in 20% of this share it entalled an extension, in
some cases to unlimited. The find dement of the 3x3x3-rule, the period between two
contracts, was shortened in 30 (i.e. 27%) of the 110 CLAS (Smits 2004). Comparing the
results between 2001 and 2004, the number of deviations has increased dightly, whereas
in 2001 most CLAs redtricted flexibility, the 2004 negotiations had tended to focus more
on increasing flexibility. This could reflect business conditions; in 2001 the labour market
was tight, whereas 2004 was marked by an economic downturn and a rise in
unemployment. The CLAS that increased the number of three consecutive FT-contracts
rose from 21% in 2001 to 57% in 2004. The CLAs in which the maximum period of
three years was extended increased from 18% to 20% (seetable 1).

The trend between 2004 and 2006 shows further deviations from the F& Slaw of
which the increase in the number of contracts has gone down again but deviations
entalling an increase in maximum duration have more than doubled. In 2006, two more
CLASs than in 2004 (i.e. 25 of the 110) contained a deviation from the stipulated three
consecutive FT-contracts. In thirteen of these (up from nine in 2001), a smdler number
was negotiated (mostly 2). Like in 2004, twelve CLAS had a higher number of FT-

contracts, in some cases unlimited. The results for the duration of FT-contracts are more
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diverse than in 2004: the period was decreased in 25 CLAsto 1 or 2 years, up from 20 in
2004; in thirteen CLAS the period was 5 or 6 years or unlimited. The amount was only
fivein 2004. In two CLAsS, the provisions on number or duration were nullified, i.e. there
were no limits on number of contracts or duration; this was the same in 2004 (Smits and
Van den Amede 2007). In short, the number of deviations has increased, manly to

increase flexibility in the maximum duration of contracts.

Table 5.1. Deviations from provisions on FT-contracts, 2001, 2004, and 2006

2001 | 2004 | 2006

No of CLAs analysed 120 110 110
Coverage % of employees 73 85 73
% of CLAsinlinewith F&Slaw 68 62 57
% of CLAsdeviating from F& S law 32 38 43
Deviation from maximum number of three contracts, % of CLAS 20 19 23
% more 21 57* 48*
% less 79 43 52
Deviation from maximum duration of three years, % of CLAS 225 |23 27
% Longer 18 20* 47*
% shorter 82 80 53
Deviation from interval period of three months, % of CLAS 75 27 13
% Longer 0 0 0
% shorter 100 100 100

Source: Smits and Samadhan 2002; Smits 2004; Smits and Van den Ameele 2007; own
calculations. * 2 CLAs contain no limit

These outcomes showing an increase in the possbilities to use FT-contracts partly
fudled the writing of a proposd by the Minister of Socid Affars and Employment to
review the dismissal system (Voorstel herziening ontslagrecht) in the fal of 2007. Because the
government could not reach agreement over the issue, the “Bakker commission” was
ingtdled to give advice, delivered in June 2008. This advice dedt with labour market
participation in generd and the system of dismissa protection was one of its eements.
The commission Bakker stated that the reatively high costs of dismissd prevent job
mobility and should therefore be brought down. The commission suggested reserving
pat of the compensation pad for dismissd for a ‘work budget’ to be used for training
and/ or additiond income during unemployment, and should be financed by employers,
employees, the government and the socid partners (Commissie Bakker 2008). In the
semi-annua negotiations between the socid partners in the fal of 2008, employers and
unions agreed that reform of the system of dismissal isno longer on the agenda.

Two important effects of these studies into the implementation of the F&S law
in CLAs is tha they create the possibility for feedback loops and learning processes.
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Firgtly, because the governing bodies gan knowledge of the extent to which socid
patners deviate from the nationd-leve provisons, they can reflect back on this at the
nationd level. By discussing the customs that have evolved surrounding temporary work,
they can creaste feedback loops that might in turn change the nationd ingitutiond
framework. The provisons on FT-contracts have in some sectors been extended up to
the point where they are consdered in contrast with the am of the legidator. The
knowledge of these developments has sparked the debate on whether or not to amend
the 3/ 4-mandatory provisons of the F&S law (STAR 2005). There is however no
uniformity on this issue: employers fed the deviations are needed to retain the function
of temporary work in the Dutch labour market, while trade unions fed that increasing
flexibility is no longer in line with the intentions of the law (STAR 2007). For trade
unions therefore, these deviations congitute an ingtitutiond change tha we can
understand as drift. A second possible effect is learning, which can occur as socid
patners in other sectors are given insght into what socid partners in other sectors
negotiate. This might then cause convergence in the types of deviations negotiated
between sectors over time. Some convergence was observed in two recent studies, which
in addition to the studies commissioned by the Ministry, not only shed light on how
many CLAs contan deviaions from the law, but dso information as to how many
employees are affected (i.e. covered) by these derogating CLASs (Schils 2007; Houwing
and Schils 2009).

The study by Schils (2007) shows tha 6.6% of employees are covered by a CLA
with an interva period shorter than three months. These CLAs are found in agriculturd,
trade and hedth care sectors. Regarding possible deviations from three FT-contracts,
Schils found that mostly in the sectors construction (10%), commercid services (15%),
and education (dmost 30%), workers are covered by CLAs with less than three possible
contracts. The CLAs in education dso have deviations increasng the number of FT-
contrects, affecting 20% of workers in tha sector. The same agpplies for about 5% of
workersin industrial sectors. In the exact same sectors as those with deviations regarding
the number of FT-contracts, CLA-provisons deviating from the maximum duration of
three years are found. Again, the educationa sector has deviations increasing the
maximum duration (19% of workers) as well as decreasing the maximum duration
(amost 30% of workers). Unlimited increases in duration affect four percent of workers
in the sector education.
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In the study by Houwing and Schils (2009) the three dements were taken
together to determine an overdl flexibility and security score for FT-contracts. The study
furthermore compared two points in time: 2000-2001 and 2005-2006. The outcomes
showed that, taking the average for dl sectors in the Dutch economy in 2000/ 2001,
around seven percent of workers were affected by provisions more flexible than the F& S
Law (i.e. more contracts for alonger duration/ with a shorter interva period), whereas
around ten percent of workers were covered by CLAs with more secure provisons than
the F&S Law prescribes. Between 2000/ 2001 and 2005/ 2006, the deviations from the
F& S Law diminished, mostly at the expense of more secure provisions; they decreased to
five percent of workers whereas the more flexible provisons decreased to four percent
of workers. This outcome might point to the fact tha in the first CLA &fter the
introduction of the F&S Law, the possibility to deviate was taken up enthusiagticdly by
the socid partners, whereas in 2005/ 2006 socid partners redised that the F&S Law was
aufficiently in line with their needs. Another possible explanation could be that in later
years, the socid partners for some reason were less able to reach agreement on these

i SSues.

5.5.2 Temporary Agency Work- two steps towards flexibility
In this section, | describe the deviationsin CLASs regarding TAW. The most important of

these deviations is the ‘phase-systen’, which was drawn up during the negotiations on
the F&S law in a 1996 covenant between the socid partners in the TAW sector. The
phase-system is a deviaion from article 7:691, sub 1 CC, which regulates the agency
work relationship and was implemented by means of the F&S law. Article 7:691, sub 1
CC dates that the period before which an agency worker obtains an FT- or open-ended
contract is set & 26 weeks, this article itsdlf is a deviation from the 3x3x3-rule lad down
in article 7:668a CC. Below, | will show that with the phase-system in the CLAs for the
TAW sector, thislegal period of 26 weeks has been substantially lengthened.

There aretwo CLAs In the Dutch TAW sector: the ABU CLA for the overriding
maority of agency work contracts, and the NBBU CLA for smal and medium-sized
temporary work agencies. The ABU isthe largest employers organisation and the NBBU
is the employers organisation for smdl and medium-sized firms. The NBBU-CLA is
granted dispensation from genera extenson of the ABU-CLA. Before | daboratdy
discuss these two CLAS, in the way they differ from each other and how they have
changed over time, | briefly mention two recent atempts by other employers and
employees' representatives to negotiate a deviating CLA that would gpply dongside the
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ABU and NBBU CLAs. These CLAs were however not granted dispensation from the
ABU-CLA. In addition, it is important to keep in mind the estimated 6,000 fraudulent
agenciesthat are not affiliated to any employers association and might not gpply a CLA.

The two other CLAs drawn up for agency workers who have requested
dispensation from generd extenson of the ABU CLA ae the AVV CLA and the VIA
CLA. The AVV CLA was dravn up by a new union (founded in 2005) cdled the
Alternative for Trade Union, AVV (Alternatief Voor Vakbond)®, while the VIA drew up a
CLA for agencies specidisng in agency workers from aroad. The CLA by the
Alternative for Trade Union was drawn up in 2006 together with the Dutch Association
for Temporay Work and Intermediary Agencies, NVUB (Neadglandse V @eigng ven
Uitzend- en Bamidddinghatijve). The AVV and NVUB clam their CLA to offer more
security for agency workers as agency workers dready obtain an open-ended contract
after one year. However, the extra degree of security might be limited as the contract
ends when the agency is not able to find more assgnments for the agency worker. An
agency worker does however build up rights with such an open-ended contract. Every
year of this open-ended contract the agency worker builds up one month notification
period for dismissd. After two years the agency worker receives compensation for
dismissal consisting of one-month’s wage.

The request of AVV and NVUB for dispensation from the ABU CLA was not
granted because, according to the minister, the CLA did not contain ‘company-specific
characterigtics. This refusad was based on the 2007 ‘examination framework for generd
extenson’ (see section 3.1 above). Company-specific characteristics ental that the
activities of the firms requesting dispensation (in this case the NVUB members) have to
be fundamentdly different from the activities of the other firms, in this case ABU-
members. The AVV and a CLA-expert clam that based on this principle, many CLAS,
including the NBBU CLA, should not be granted dispensation. Also, this requirement
favours the established unions over new actors in the labour market (Het Financiede
Dagblad 22 June 2007). New parties thresten the postion of large players, i.e. manly
ABU. In December of 2009 Donner, the Minister of Socid Affars and Employment,
was reprimanded by the Sate Council (Raad ven Sag as the refusd of digpensation in
2008 was indeed unjust. The reason given by the Sae Council was that the
representativeness of the ABU is now based on the ABU’s assessments done and is
questionable (Nods 2009).

20 Probably not by coincidence their name has the same abbreviation as the general extension procedure:
Algemeen Verbindend Verklaring.
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The VIA CLA was drawn up between the Associaion of Internationd Labour
Intermediaries, VIA (V eeigngven Intenatiande A rbeddenidddaarg and the trade union
Landdijke Bdangn Veaigng LBV, which can be trandated in ‘Nationd Interest
Association’. The LBV dso negotiates the CLAs with the NBBU. The gatus of this
organisation is somewhat problematic to determine. FNV and ABU both clam that the
LBV cannot be consdered a ‘red trade unior’, but merely a very pliable employee's
organisation (Jorritsma 2005). As mentioned above, to negotiate a CLA, a union does not
have to be representative. In addition, a union does not even have to have members
fdling within the scope of the CLA, i.e. working in the firm or sector that is covered by
the CLA (Verhulp 2005). Firms often negotiate their own CLA with unions, which have
not been party to the sector-level CLA, to be exempted from generd extension of the
sector-leve (in this case ABU) CLA. The LBV has been described as a union that has
“not taken a clear podgtion in the bargaining process on employment conditions and
whose member base is not clear” (Verhulp 2005, p. 21). Besdes the fact that the LBV is
only recently acting as a partner in the TAW sector, it dlegedly does not have agency
workers in its membership base, which cdls into question the interest of the LBV in
negotiating a CLA for agency workers. The financid compensation by the employers
association might be of (too) centrd importance here (Verhulp 2002). Neverthdess, the
LBV was the negotiating partner up to 2009 of the other recognized CLA in the sector,
the NBBU CLA (see below).

The VIA has aout 40 members, together posting around 45,000 labour
migrants, mainly Polish, per year. The 2005 VIA CLA, which was to gpply to around
30,000 (mainly) foreign agency workers, stated that only FT- or open-ended contracts
can be concluded, dthough FT-contracts can be offered for an indefinite period. The
VIA and LBV filed for dispensation in 2005 but this was denied because of possible
discrimination on the basis of nationdity, which conflicts with (EU) legidaion on equal
treatment (Breda court, 4 November 2005, nr. 05/3329)*.

Although the NBBU-CLA and ABU-CLA have protocols specificaly for
temporary labour migrants, the VIA agan drew up a CLA together with another union,
the ‘Internet Trade Union’, in the early beginning of 2009. With its own CLA, the VIA
again wishes to be exempted from the ABU or NBBU CLA, dthough these CLAS can
aso be gpplied to foreign agency workers. The largest trade union FNV and the main

21 One might ask whether thisruling isjust in light of the international free movement of workers (Van
Haelst, M. A. (2005). "ABU-CAO en de knelpunten van de loonverhoudingsnorm.” Arbeidsrecht 2005(10):
27-33.
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employers organisations ABU and NBBU, heavily criticized the VIA CLA. The FNV
mainly emphasized the danger of socid dumping in a period of risng unemployment in
the Netherlands while the ABU and NBBU mostly feared increased competition based
on lower wages when suffering from the economic downturn. FNV argues that the VIA-
CLA is a ‘minimum-CLA’ because wages ae 5-10% lower and supplements are 10%
lower on average compared to the other two CLAs. During the first 3.5 years, the
contract between the agency and the agency worker is based on pure agency work
condition, i.e. ‘no work no pay’. Also, the agency worker cannot leave the agency as he or
she pleases and is contractudly bound to the agency. The Internet Trade Union and the
VIA clam tha the VIA-CLA is better for temporary migrant workers asit is specificdly
tallored for them. The VIA-CLA does offer specia benefits such as housing and a free
ticket home in the case of illness, but these dlegedly do not weigh up to the minimad
employment conditions. In early February 2009, the Minister of Socid Affars did not
goprove the CLA between the VIA and the Internet Trade Union. This was in line with
the stance taken earlier by the minister a the end of 2005. The main reasons were that
the agreement is discriminatory for foreign workers, it provides lower employment
conditions for migrant agency workers, and there is the possibility of the crowding out of
(more expensive) Dutch workers.

The VIA has another representation of these facts and clams that it is
consstently refused a place a the bargaining table with the unions while they annudly
post around a substantid amount of migrant workers. This happens despite the fact that
their members are required to be certified by the ABU NEN 4400-scheme, and gpply to
norms for provison of housing and ‘decent employership’. They argue that their CLA
can help combat the increasing fraud in the agency work sector. It is not entirely clear
what is going on here, though it seemsjustified to conclude that the VIA operates on the
‘cleavage lines’ in the industry. Are they operating on the margin and the borders of fraud?
Are they trying to exploit workers by circumventing labour rights, socid security, and
taxation? Or are they pioneers trying to gan postion in a field dominated by vested
interests? To determine if the actions of the VIA border on fraud, it is important to
assess the status of the Internet Trade Union. This is very difficult, as there is very little
information available on this union. Secondly, a detailed study of both CLASs is needed to
accurately assess to what extent agency workers covered by the VIA CLA ae worse of
than their counterparts covered by the NBBU or ABU CLA. On the one hand, the VIA
would probably not negotiate their own CLA if it did not provide some competitive
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advantage over the other CLAs. On the other hand, the other two employers
organizations have an interest in securing the largest possble market share for
themselves and a new player might take away workers that they could post. Based on the
stance of the trade unions, one could however argue that they would probably not refuse
to sign a CLA that provides excdlent working conditions. Nevertheless, they too might
be fighting to secure the interests of their constituency, which is not made up of foreign
workers. In any case, the strong role of the large employers associations and trade
unionsis being threatened by the VIA, AVV and other new playersin thefield.

The ABU agreement

The ABU CLA is on employers side concluded by the largest employers association in
the TAW sector: ABU. The ABU has around 370 members employing around 700,000
agency workers and accounts for approximately 60% of the market for temporary agency
work (ABU webste, June 2009). The unions signing the CLA ae the reevant
subdivisons of the three pesk trade unions FNV, CNV and De Unie. The ABU has
negotisted CLAs for the agency work industry since 1971. As mentioned above, the
parties to the ABU CLAs have made use of the ability to deviate from what was lad
down in the F&S Law by introducing a phase-system. This phase-system entails that the
legal position of the agency worker becomes stronger in accordance with the time that he
or she is working through the agency. As time progresses, an agency worker builds up
more rights, but as a result becomes less flexible (CBS 2006a p. 73). The possibility to
derogeate by collective agreement was considered vitd by the temporary work agencies,
since the 1999 F& S law tended to restrict their room for manoeuvre, mainly regarding
consecutive contracts. This is why the abovementioned covenant was drawn up; in the
covenant the phase-system was exchanged for atransparent system of remuneration and
increased rights for agency workers regarding training and pensions.

In the 1999-2003 ABU CLA there were four phases (1-4); now there are three (A,
B and C). In phase A (previoudy phase 1 and 2) the agency worker is deployed on the
basis of an agency work agreement, or agency work clause: the employment contract
between the agency and the agency worker ends when the user firm no longer needs the
agency worker. The wage is set per assgnment. In stage B, the worker obtains an FT-
contract and in stage C an open-ended contract, both with the agency. In sage B and C
the agency worker is entitled to wages when he or she is ill or when there is no more

work a the user firm. In stage C, the user firm has to continue paying part of the wages
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after the contract with the agency has expired. Under the 1999-2003 CLA, agencies could
choose for either the phase-system or the 3x3x3-rulein article 7:668a CC. This possibility
was done away with in the 2004-2009 CLA. For an overview of the most important
changes between the two ABU CLAS, seetable 5.2 below.

The NBBU agreement

Another 10-15% of the market in terms of agency workers and turnover is taken up by
the Dutch Federation of Intermediary and Staffing Agencies, NBBU (Nederlandse Bond van
Bemiddelings- en Uitzendondernemingen) set up in 1994 especidly for smal and medium-sized
agencies. The NBBU represented around 560 members employing roughly 100,000
agency workersin 2007 (Donker van Heel and Van Nuland 2008). The NBBU negotiates
CLAs with the LBVZ%. As mentioned above under the discussion of the VIA CLA, it is
unclear to what extent the LBV can be considered an independent union. The agreement
sgned by NBBU and LBV provides agency workers with fewer rights than the ABU
agreement. Thisisrelaed to the fact tha with this agreement the NBBU aimed for, and
was granted, dispensation from generd extenson of the ABU CLA. The (smaler)
NBBU-members do not want to employ their workers on the basis of an open-ended
contract. They are focussing on ‘traditiond’ short-term agency work. The NBBU CLA
also contains a phase-system, which is different form the ABU phase-system (see table 2).
Most notably, the ‘agency clause phaseg, is 130 weeks in the NBBU CLA, while 78 weeks
in the ABU CLA. Despite this extended flexibility, over three-quarters of NBBU
employers wish to extend the agency clause phase (Donker van Hed and Van Nuland
2008, p.21).

Table 5.2 below contains the main differences between the ABU and NBBU
CLA and the developments over time. | analyse the elements relating to three of the four
types of security discussed in this chapter: job security (with the agency), employment
security (training), and income security (equa pay and right to income when ill or

absence of work).

22 The new NBBU CLA effective from April 2009 is also negotiated with the largest trade unions FNV
and CNV.
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Table 5.2. The TAW agreements compared

1999-2003 ABU CLA 2004-2009 ABU CLA 1999-2004 NBBU CLA 2004-2008 NBBU CLA
Phase-system | Phase 1: Phase A (previous Phase 1/2): | Phase 1: Phase 1:
(The number | 26 weeks. Agency clause. 78 weeks. Agency clause. | 26 weeks. Agency clause. 26 weeks. Agency clause.
of hours | Phase 2: Intermission period longer than | Phase 2: Phase 2:
worked  per | 26 weeks. Agency clause. Build | 26 weeks. sat agan from | 26 weeks. Agency clause. 104 weeks. Agency clause.
week is not | up of penson and “need-for- | Phase A Build up of penson and “need- | Intermission period during
rdevant  for | traning conversation”. Phase B (previous Phase 3): for-training conversation”. Phase 1 and 2 and between
the Phase 3: FT-contract with the agency, | Phase 3: Phase 2 and 3: 26 weeks;
advancement | 6 months work for the same | 104 weeks. Maximum of 8 FT- | FT-contract with theagency. 1 | Phase 3:
of thephases) | agency; 24 months with | contracts. Intermisson period | year inwhichamaximumof 4 | FT-contract, 52  weeks,
different agenciess An FT- | longer than 13 weeks: start over | contracts or a minimum of maximum of 4 employment

contract should be offered for
at |least three months.

Phase 4:

After 18 or 36 months, open-
ended employment contract
with the agency.

[Instead of phase-system, art. 7:
668a CC on consecutive
temporary contracts can dso be

applied]

of Phase B. Intermission period
longer than 26 weeks. sart over
of phase A.

Phase C (previous Phase 4):
After a maximum of 3.5 years.
open-ended contract with the

agency.

[art. 7: 668a CC on consecutive
temporary contracts can no
longer be applied]

three months each can be
offered.

Phase 4:

After 18 months in the same
job with the same user firm, or
36 months with different
employers. open-ended contract
with the agency.

Intermission period in each
phase: 1 year: start over in

Phase 1. 3 months: start over of
current phase.

[Instead of phase-system, art. 7:
668a CC on consecutive
temporary contracts can dso be

contracts with no minimum
duration. Art. 668a CC can
adso be gpplied. Intermisson
period: between 13-26 weeks,
gat over from Phase 3,
longer than 26 weeks, Sart
over from Phase 1.

Phase 4:

open-ended contract.

Shorter route of 18 months
abolished due to
administrative costs.

[Instead of phase-system, art.
7: 668a CC on consecutive
temporary contracts can aso
be applied after phase 1]

170




applied from phase 3]

Agency clause:

52 weeks

78 weeks

52 weeks

130 weeks

The end of the assignment by the user firm and sickness entails the end of the working assignment (trandation of article 7: 691, sub 2 CCin CLA); In
NBBU CLA no notice period required; in ABU CLA no notice required during the first 12 weeks, after that 1 day for agency workers and 14 days for
agencies; The agency only pays awage for the time that the agency worker has actually worked (article 7:628, section 1 CC does not apply); Art. 7: 668a
CC on consecutive temporary contracts does not apply.

Equal wege as
comparable
worker at user
firm.

When CLA of user firm is
reported with the Sichting
Meddngloureau Uitzendorande
(SMIV), this CLA gpplies to the
agency worker instead of the
ABU-CLA.

SMU abolished. After 26 weeks
wage of user firm, unless wage
applies earlier according to the
CLA of the user firm. Wage of
user firm applies from day 1 for
skilled workers (vakkrachten).

Wage of user firm from day 1
(according to article 8 WAADI),
or NBBU wage.

Wage of user firm from day 1
(eccording to aticde 8
WAADI)

Traning fund

Worker in Phase 2 is entitled to

Agency is required to reserve

Worker in Phase 2 is entitled to

Worker in Phase 2 is entitled

‘STOOF since | “need-for-training 1.02% of the gross wage sum | “need-for-training to “need-for-training
2003 (Stichting | conversation”. for training of agency workers. | conversation”, initiated from | conversation”, initiated from
Opadng & | Agency is required to reserve | After 26 weeks, 1% of the | the agency. Agency is required | the agency worker. Traning is
Ontwikkeling 1.02% of the gross wage sum | individud wage is reserved for a | to reserve 0.4% (1999) -1.02% | agreed upon in  writing.
Flexbranche) set | for training of agency workers. | Persona Training Budget that | (2003) of the gross wage sum | Agency is required to reserve
up by three can be used from phase B. | for training of agency workers. | 1.02% of the gross wage sum
largest unions When the budget is not used, it for traning of agency
and ABU is pad in cash on leave of the workers.
agency worker.
Pension After 26 weeks of working, and aged 21 or older, an agency worker starts building up a pension. For workers in phase A, the agency
contributes 2.6%; in phases B and C the contribution is 12.3%. This appliesto both CLASs since 2004 via the sector-wide pension fund
‘Siplw (Stidting Badrijfgoandanfands vaor L angourige Uitzendkradten), now cdled SiPP (Stidting Pendcafads voor Pesmedsiiendan). Since
February 2009, dl agencies (i.e. not only ABU and NBBU members) should provide pensions. Agency workers can dso be covered by
the pension scheme of the user firm (e.g. in construction skilled workers are covered by the sectoral pension fund)
Sickness In phase A, agency workers are by law entitled to sickness benefits consisting of 70% of the last-earned wage, which is supplemented
benefits by the agency to 90% in the first year and 80% in the second year. This separate provision of 80% in the second year only applies from

2007 inthe ABU CLA; The NBBU CLA stipulates 90% in two years.
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5.6. Outcome: balance between flexibility and security?
Snce the second hdf of the 1990s, when unemployment levels started to drop

significantly, the Netherlands has received internationd prase for its badance between
flexibility and security in the labour market (Wilthagen, Tros et d. 2004). Based on the
introduction of the F&S law in 1999, the Netherlands has recently been regarded as an
“example of flexicurity” (European Commission 2007b). | will now shed some light on
flexicurity specificdly for FT-contracts and TAW. | have operationaised flexicurity as
the security for these types of flexible labour. This is in line with the first “flexicurity
pathway” defined by the European Commission, namey more security for flexible
workers (ibid. p. 28/ 29). | flesh out security in four eements: job security, i.e. the nature
of the contract for agency workers and the trangtion rates into open-ended employment
with the current employer for FT-contracts, employment security, i.e. the right to
traning and trangtions into open-ended employment with another than the current
employer; income security, i.e. equa pay, access to socid security and rights to build up a
penson; and representation security, i.e. the degree to with temporary workers are

represented by works councils and trade unions.

The F&S Law and the CLAS negotiated after 1999 have increased flexibility of
FT-employment. The use of FT-contracts was liberalised, which is taken a step further in
sector-level CLAs. Regarding agency work, the F&S law improved rights of agency
workers, but in the CLA the legd period before an FT or open-ended contract is
obtained (i.e. the agency clause) was substantidly extended (see table above). This
extension increased flexibility for both employers and agency workers as they can both
end the employment relaionship on very short notice. Following the reasoning of the
memorandum to the F&S Law (1997, p. 10), extenson of this period however entals a
decrease in security for agency workers. Correspondingly, an FT contract and especidly
an open-ended contract for an agency worker entails less flexibility for the agency (Knegt
et. d 2007, p. 77). In exchange for the increase in flexibility in the CLA by means of an
extenson of phase A, the requirement of equa pay after 26 weeks was made more

transparent.

5.6.1 Job security: istemporary work a dead-end job?
With regard to TAW and FT-contracts there is a possibility that a gap arises between

people in these short-term, flexible employment relations, and people in long-term,
open-ended employment. This gituation is referred to as a segmented labour market,
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characterised by great difficulty of moving from a smdl, short-term job with little
security — dso often termed a ‘precarious’ job — to stable employment with a strong lega
position and high security. The degree to which the Dutch labour market is segmented is
relaed to whether an FT or agency job is a ‘dead-end job’> or there is a high trangtion
rate into regular employment. | already noted under 2.1 above the difference in transition
potentid between FT and agency workers. People with FT-contracts are often better
educated than people on agency work contracts and (therefore) have better prospects of
trangtion into open-ended employment (RWI 2006, p. 10/ 11). Here, | first discuss the
job security of agency workers and then move on to job security of workers on FT
contracts.

Regarding TAW, there are in fact four possbilities: obtaning an FT or open-
ended contract with the agency, or an FT or open-ended contract with another employer
(e.g. the user firm). In sectors employing many agency workers such as public transport,
the unions negotiate provisons on hiring agency workers by the user firms. The degree
of trangtions to open-ended employment is not only shaped by the reevant CLA-
provisions, but dso by preferences of flexible workers. In 2006, 65% of agency workers
saw agency work as a way to acquire an open-ended employment contract (Donker van
Heel, Van Nuland et a. 2007). In 2006, 35% of agency workers found an open-ended job
with another employer; 6% of this group was not looking for this type of employment.
Of these open-ended jobs, 16% was with the user firm that had first hired the worker
through the agency (ibid. p. 39). Another report shows asmilar figure: the totd share of
agency work transitions to another employer in 2006 was 31%, of which 24% entailed an
FT-contract and 7% an open-ended contract (Knegt et d. 2007, p. 84). These last figures
however do not distinguish whether the open-ended contract was with the user firm or
with another employer. On the basis of these figures, agency work in the Netherlands
does not gopear to be ‘dead end street employment’ for a least one-third of agency
workers. However, it is hard to determine a ‘stepping stone effect’ of agency work when
you try to takes into account what the possibilities of obtaining aregular job would have
been, had the people observed not worked through an agency (De Graef-Zijl, Berg et d.
2005).

Apat from obtaining an FT or open-ended contract with another employer,
agency workers can aso acquire these contracts with the temporary work agency. The
F&S Law amed to increase job security for agency workers by creating the possibility to
obtan an FT or open-ended contract with their agency over time. Probably reaed to
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this, there was a substantia increase in lay-offs of agency workers through the subdistrict
courts just before the introduction of the F& S Law in January 1999 (Van het Kaar 1999).
Temporary agency workers, working for the same employers for very long periods of
time, were sent home to prevent them from obtaining a permanent employment contract
(Dirks 1998). In response to pressure from FNV, the ABU decided to repair the damages
by offering 1,500 agency workers an open-ended contract or financid compensation
(Grijpstra, Hessdlink et d. 1999). Besides sending agency workers home, around 3,500
agency workers obtained an FT-contract for three months and 5,000 an FT-contract for
1 year (Grijpstra, Hesselink et al. 1999). The unions regarded these contracts as away for
employers to circumvent the law by preventing workers to build up rights that would
eventually lead to an open-ended contract (Boersema 1999). A way to use the law to their
advantage was dso displayed on the side of agency workers: they cdled in sick which,
according to the formulation in the CLA, leads to the termination of the employment
contract. Because they obtained a new employment contract when they returned to ther
job, they were closer to an FT- or open-ended contract with their agency (Van den Braak
1999).

The overriding mgority of contracts of Dutch agency workers is covered by the
ABU CLA, containing the phase-system. Phase B entalls an FT-contract with the agency
and phase C an open-ended contract with the agency. Recent figures show that 6% of
agency workers are in phase B or C (Donker van Hed, Van Nuland and Van der Ende
2007, p. 21). At the beginning of 2000 this figure was higher for dl agency workers (i.e.
not only ABU agency workers): an estimated 20 percent of agency workers had an FT or
open-ended contract with the agency (Wilthagen and Rogowski 2002, p. 260). This
difference in figuresis likely the result of the fact that 10% of agency workers covered by
the NBBU agreement have an FT or open-ended contract with NBBU-members, with an
additiond 3% of NBBU workers hired on an FT-contract on the basis of 668a CC
(Donker van Hed and Van Nuland 2008, p. 21). Another report cdculating trangtions
showed that in 2006, dmost 13% of agency workers made the trangtion to an FT-
contract with the agency and 3.4% to an open-ended contract with the agency (Knegt et
al. 2007, p. 84).

Just &fter the introduction of the F&S Law in 1999, about hdf of the agencies
expected an improvement in legd security of agency workers (Grijpsira, Hessdlink et d.
1999). However, the improvement in legd satus (i.e. employment on the basis of a
fixed-term or permanent contract) is likely to be highly dependent on the business cycle
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(Moolenaar 2002). The logic is that when the demand for agency work or work in general
islow, the agency might be inclined to prevent agency workers to ever reach a phase B or
C contract and prevent risks for the agencies in case there is no more work for the
agency worker: “when economic times are bad, agency workers have as little security as
they had under the old lawv’ (Moolenaar 2002. p.133/ 134). A report commissioned by
ABU supports this clam by showing that in 2004 the number of agency workers
obtaining an open-ended contract had decreased significantly (Nauta and Donker Van
Hed 2005). The sector is highly sengtive to business cycle fluctuations and this is
reflected in the level of job security for agency workers.

The share of workers with an FT-employment contract that made the trangtion to an
open-ended contract within one year was 37% in 2007 (EC 2007). As these figures on
trangtions do not distinguish between the current or another employer, trangtion rates
indicate job as well as employment security. The Ingtitute for Labour Sudies OSA
groups FT-contracts together with seasond and on-cdl contracts and reports that the
amount of people with a flexible contract of this type as a share of the totd workforce
increased from 11.8% in 1992 to 17.5% in 2006 (OSA 2008) (OSA 2008, p. 108). The
OSA divides this group into people with an FT-contract with the prospect of an open-
ended contract, and the remaning group with an FT, seasond, or on-cdl contract. As
can be seen from the figure below, the group of people on an FT-contract with the
prospect of an open-ended contract as a share of totd flexible contracts increased from
little over one-third to well over hdf of dl flexible contracts between 1996 and 2006
(OSA 2008). This development shows that after the F&Slaw was introduced, and in line
with the intentions of the legislator, FT-contracts were increasingly used as extended trid
periods.
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Figure 5.2. Shared qoanendad artrads FT-antrads with pragpet o pemenat enpoet, ad
other flexible contracts 1992-2006
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The OSA figures would mean that FT-contracts are functioning more and more as a
stepping stone into open-ended employment. However, these figures do not necessarily
imply that the people with a prospect of moving into open-ended employment actudly
make this trangition. The current economic crisis shows tha temporary workers are the
first to be lad off (Hoeberichts and Stokman 2009). A recent evduation study of the
F&S Law (Knegt, Hessdink et d. 2007) suggests tha the share of employees with FT-
contracts that move into an open-ended job has decreased from 25 percent in 2001 to 14
percent in 2006. The study dso found that terminations of the employment relationship
are more common among older workers. Another study, conducted by the Christian
Union Federation CNV in 2007, found that the share of FT-employees with the prospect
of apermanent job decreases with the duration of the FT-contract: it drops from around
40 percent in thefirst year to 26 percent after two years (CNV 2007). Zijl recently found
that temporary jobs in generd rase employment leves and tend to shorten
unemployment duration, but there is no evidence that these jobs in fact increase the
probability of finding apermanent job and serve as a ‘stepping stone’ (Zijl 2006).
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5.6.2 Employment security
The next type of security | andyse is employment security, which | understand here as

training opportunities for temporary workers. Provisions on training are not related to
the F&S law dthough they are often taken up in CLAs. Trangtions discussed in the
previous section aso contain an dement of employment security dthough there is no
distinction made between the types of employer, so it is therefore not possible to clearly
outline the employment security element of these transitions. In November 2002 a law
was introduced to implement EU directive 1999/ 70/ EG on equd treatment of
temporary and permanent workers. There are two exceptions to this equd treatment:
unequal treatment is justified when there is an ‘objective reason’, and it does not apply to
agency workers. Equdlity between workers on FT and open-ended contracts is taken up
in article 7:649 of the Dutch civil code. An employer is forbidden to distinguish between
employees on the badis of the FT-nature of their employment contract, unless there is an
objective justification for a distinction. Despite the fact that inequalities are not permitted
by law, it has been found that FT-workers are less likely to receive training than workers
on a permanent contract (Van Velzen 2004). About a quarter of employees with an FT-
contract report that they have fewer opportunities for traning than their permanent
colleagues (CNV 2007).

As aresult of provisons in the CLAs for the TAW sector, agency workers are
entitled to training. The 2004-2009 ABU CLA eaboraed the education scheme that was
lad down just after the introduction of the F&S Law. Whereas previoudy, agencies were
only required to reserve money for training and education, agency workers now receive a
persond budget, which creates the possbility for education better targeted at the needs
of the worker. It is taken up in both the ABU and the NBBU-CLA that agencies are
required to reserve 1,02% of the total gross wage sum per year for training and education
of agency workers. Whether these education budgets in practice lead to more training
and therefore employability of agency workers is difficult to assess. Out of the NBBU
members, 54% actually spent this amount on training (Donker van Heel and Van Nuland
2008, p. 25). Another report shows that 46% of agency workers are in need of training
while 18% of agency workers have actually completed some kind of training (Knegt et al.
2007, p. 87). The need for training on the side of agency workers is reported to be quite
low (Grijpstra, Hessdlink et d. 1999; Van den Toren, Evers et d. 2002). Agencies report
that reguests for training are often voiced by user firms, or the agencies themsaves
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andyse what skills are sought after in the market” (Van Velzen 2004). In the new ABU
and NBBU CLA that will be effective from April 2009, provisons are taken up to
simulate and increase monitoring of the actua spending of money reserved for

education (Flexservice.com 2008a).

5.6.3 Income security
Income security is the difference in wages between a temporay employee and a

permanent employee. Also, income security is based on income from other sources than
employment, i.e. socid security and pensions. This type of security is again not regulated
inthe F& S law but is an important aspect of the CLA, mainly in the case of agency work,
as equality for agency workers is not stipulated by law. Although FT-workers are legdly
entitled to equd treatment, their wages are found to be dightly lower than the wages of
employees with an open-ended contract (Zijl 2006). Zijl dso finds that the risks of a
temporary contract are not compensated with a postive wage differentid, but rather
punished with a smal negative differentid. In a follow-up to her 2006 study, Zijl finds
that the negative wage gap can be largely dtributed to “quditative insecurity” of
employers (De-Graaf-Zijl 2009). Because employers are insecure whether a newly hired
worker will be able to perform his or her job up to standard, they initidly hire new
workers on FT-contracts, which then function as extended trid periods (see above). This
type of trid period, which became very popular after the F&S law increased the
possibilities for usng FT-contracts, reflects the quditative insecurity of employers, and
concomitantly leads to alower wage.

A recurring point of conflict in the agency work business between 1999 and 2005
was which wage should apply to an agency worker: the wage pad by the agency or tha
of the user firm? The most important dements in the discusson were not only equdity
between agency workers and direct hires a the user firm, but aso the autonomy of the
socid partnersin the TAW sector to negotiate their own employment conditions. When
the CLA of the user firm ‘overrules the TAW CLA, this autonomy would be jeopardised
(Grapperhaus 2003). In the 1999-2003 CLA, the ABU and the unions FNV and CNV
dready agreed that provisons on the remuneration of agency workersin the CLA of the
user firm gpplied, provided that these CLAS were reported with a foundation for the
sector cdled the SMU (StidtingMddingduresu Uitzendorandg. This provison was dtered
in the 2004-2009 CLA to create more clarity: now the wage of the user firm dways

23 It is hard to make general statements what people receive which type of training at which point in time,
and which party (agency, user firm, or agency worker), makes the final decisions in these respects.
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applies after 26 weeks, unless it concerns skilled workers tha therefore receive the same
wage from day one. This does not goply to secondary employment conditions such as
holidays and extra dlowances, dthough additiona provisions on gpplication of these
remuneration components can be taken up in the CLA of the user firm. The user firm is
adways free to goply its own CLA from day one, which in dmost dl cases entalls a wage
higher than the ABU-wage.

Agency workers generally receive less pay than people working directly for afirm,
due to the low wages negotiated in the ABU and NBBU CLASs. The 26 weeks-provision
saves the agencies a lot of adminigtrative work as agency workers frequently switch
between short-term jobs (i.e. shorter than 26 weeks) (Van Haglst 2005). The average
number of days that an agency worker works in ABU-phase A is 145 days. The average
number of days for al agency workers is 153 days (Donker van Hed, Van Nuland, and
Van der Ende 2007, p. 21). In both cases, the number of weeks worked is less than 26,
meaning that on average, agency workers are not entitled to an equa wage as people
working directly for the user firm. Furthermore, this figure is cadculated per agency
worker per year, and could therefore include multiple agency jobs during the year. The
26-weeks rule only applies to wages and agency workers are therefore in most cases not
entitled to the totd remuneration package in comparison to employees of the user firm.
For agency workers hired out by NBBU-members, the wage of the user firm applies
from day one, dthough a 2008 report shows that observance of this rule is often
problematic, leading to unequa competition between NBBU firms (Donker van Hed
and Van Nuland 2008, p. 24).

Pension arrangements for agency workers were introduced after 1999, and gpply
to dl workers aged 21 and up that have worked for the agency at least 26 weeks. Agency
workers are in this case covered by the pension foundation for the sector, but can also be
covered by the pension scheme of the hiring firm. This double coverage can sometimes
be problematic for aclear build-up of penson (De Graaf 2008). In the most recent ABU
and NBBU CLAsimplemented 1 April 2009, pension arrangements for long-term agency
workers are extended (Flexservice.com 2008a; Flexservice.com 2008b). Because of article
7:649 CC, FT-workers are entitled to equd rights for building up a penson. There is
some evidence pointing to a discrepancy between the legd regulations and equdlity in
practice; one out of every five FT-employees clam they do not build up any pension
(CNV 2007). Although these figures might be partly caused by the fact tha people are
not adways aware of the extent to which they build up pensions, they probably dso point
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to a certain discrepancy between what the law on equa treatment states and equality in
practice.

5.6.4 Representation security
The last type of security | andyse is representation security which | understand as the

extent to which FT-workers and agency workers are represented by trade unions and
works councils. For agency workers this can be the works council in the agency that
employs them or in the user firm. In generd, temporary employees are less often
member of atrade union; figures for the Netherlands show shares of 26 percent densty
for regular workers compared to 10 percent for wha Visser (2006, p. 46) cdls “casud
workers”. This gap is equd in other EU countries and can, according to Visser, be
atributed to “greater difficulty of union organizing (“union supply”’) and/ or a lower
atachment to the labour market, and possbly a lower “demand” for union
representation” (p. 47, quotation marks in origind). Visser however points to the
possible impact of the regulatory framework when he argues that unionisation rates can
be related to the extent to which a certain type of employment is ‘normaised’ within an
ingitutiond setting (Visser 2006). Unfortunaely, there are no figures available on
unionisation rates of Dutch temporary workers over time, but based on Visser’s assertion
it could be expected that these go up with an increase in regulation and normalisation.
For the establishment of aworks council, FT-workers are counted as part of the
threshold of 50 employees. The law on works councils, WOR (article 1, sub 3) states that
agency workers should aso be counted for this threshold. Just as regular workers,
temporary workers having worked for more than 26 weeks are entitled to vote for the
works council, and when employed for over a year, they can be éected. In the WOR,
both types of temporary employees are regarded equd to regular employees, possibly
reflecting the degree of ‘normdisation’ of these types of work in the Netherlands. The
boundary of 26 weeks is a recurring lement in the building up of rights for agency
workers and as shown above the majority of agency workers do not cross this threshold.
In astudy on how representation of agency workers within works councils takes
shape in practice, it was found that in many cases, agency workers are represented in
specid works councils within their agencies. In about one-sixth of cases agency workers
and regular employees working within the temporary work agency were together in a
works council, in the remaning quarter to onefifth, agency workers were not

represented, even though the law requiresit (Hofstee and Schuringa 2007)
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5.6.5 Shifting of risks
Any employment relationship is characterised by risks that are borne by the parties

involved — the number of parties to an employment reationship is usudly two, with
TAW the number is three. These risks are basicdly twofold, i.e. the risk that there is no
more work for the employee, or tha the employee is no longer able to perform the job.
For example, in an open-ended contract the risk of absence of work is borne by the
employer while the employee might receive awage lower or higher than his or her outpuit;
the employee recelves a fixed wage despite fluctuations in the market vaue of the output
(Marsden 2004). Precarious employment is characterised by a shift in risks from
employers to employees (Kalleberg 2009). The 1999 F& S law changed the distribution of
risks in the sense that risks were shifted from employersto FT-workers as they now bear
more of the risks of uncertainty of the amount of work available. In cases where FT-
contracts are used as trid periods, FT-employees bear the uncertainty regarding the
match between ther quaifications and those required by the firm. In the case of agency
work, risks were partly shifted from the agency worker to the new legd employer, the
agency. With the possbilities of an FT or open-ended contract with the agency, the
agency takes over risks previoudy borne by the worker, mainly the risk that there is no
more work available.

The use of temporay employment has to be regarded in relaion to the
ingtitutiona framework digtributing the costs for employment risks, i.e. costs for
dismissd and codts related to sickness and disability of employees. When codts for these
risks of permanent employees are high for employers, the hiring of a worker involves a
higher potentid risk when the employer no longer needs the worker or when he or she
fadlsill. By hiring aworker viaatemporary work agency, user firms outsource these risks
to the agency that, in a pure agency work reationship, shifts these to the agency worker.
This entalls that when the user firm no longer needs the agency worker or the agency
worker fdlsill, he or she can be sent home, i.e. the aforementioned ‘agency clause’. The
practice whereby an agency worker is sent home when he or she fdls ill is in fact not
enabled by Dutch law but by the CLA. The law (7:691, sub 2 CC) states tha when the
user firm ends the period of hiring, the contract between the agency and the agency
worker is consdered terminated. In the ABU CLA this is taken a step further with the
provison that when the agency worker cdls in sick, it is assumed that the period of
hiring is terminated by the user firm (Verhulp 20018). Then, because the hiring period is

terminated, the contract between the agency worker and the agency is also terminated.
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By hiring aworker through an agency, both risks of absence of work and sickness
are shifted from the user firm to the agency. In an FT-employment contract these risks
are limited to the duration of the contract. Before the 1999 F&S Law, risks could be
more easily shifted from an agency to the state or to the agency worker, e.g. when there
was no more work a the user firm the agency worker was sent home. With the
introduction of the F&S Law, the agency became the legd employer of the agency
worker, and therefore had to take on more risks. However, these risks apply to the
agency mostly when an agency worker isin phase B or C, i.e. hired by the agency on the
basis of an FT or open-ended contract. Agencies ask a higher price for agency workersin
phase B or C because of the increased risks they run. In aout one-thirds of the cases,
the employment relationship between the agency and the agency worker is ended because
an agency worker is entitled to a phase B (FT) contract. For phase B or C agency
workers, dismissd rules gpply dthough these are less strict than dismissal rules for open-
ended contracts. When there is no more work for the agency worker in a certain
occupation, he or she has to accept a postion with lower qudification levels. If the
agency worker refuses “a reasonable offer for a subgtitutive job” (article 13 ABU CLA),
the agency can start adismissal procedure.

Regarding the termination of FT-contracts, it is found that in dmost 83% the
relationship ended because the FT-worker was entitled to an open-ended contract
(Knegt et d. 2007 p. 48). Employers clearly strive to retain the flexibility that these types
of employment provide, and only in alimited number of cases flexibility is decreased to
increase the security of these FT and agency workers. When the agency worker is a the
point where he or sheis entitled to a fixed-term or open-ended contract with the agency,
the agency will evduate the risks associated with offering the worker a contract. This
involves an assessment of absenteeism of the agency worker and the likelihood that the
user firm will have enough work for the agency worker. To prevent themsdves form
having to continue to pay the agency worker when he or she is no longer needed a the
user firm, agencies try to get a guarantee (usudly taken up in a so-cdled “Service Leve
Agreement”) from the user firm that they will have enough work for the agency worker.
This is mainly the case when the worker is aout to enter into an FT-contract. Due to
this demand for a guarantee of work, user firms experience less flexibility, and therefore
prefer to hire agency workers on the basis of the agency work clause (Donker van Hed
and Van Nuland 2008, p. 22). Sometimes firms want to hold on to a specific person, but

because the agency is not keen on running more risks, they advise the firm to replace the
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worker with a new phase-A worker (Interview temporary work agency metaektro May
2006).

The risk of sckness or disability of the agency worker is borne by the agency
when agency workers are in phase B or C. This is a complicated issue as sickness and
disability is often work-related and the agency has little supervison over the workplace
and labour conditions. Agencies try to pressure firms to get some insurance that they
provide good labour conditions and abide by hedth and safety regulations. A number of
laws define the user firm as the party for which an employee works, thereby designating
the user firm as the legal employer. These laws are the Health and Safety Act, the Law on
Working Time, the Lawv on Work of Srangers, and the Lav on Works Councils.
Furthermore, on the bass of article 7:658 sub 4 CC, the user firm is dso ligble for any
damage suffered by the employee while performing his or her work.

The ABU has reported that agencies have experienced increasing costs as a result
of the introduction of the F&S law. This cost increase is reaed to the expanson of
rights for agency workers and therefore the risks for the agency (Flex&Figures, June
2005; Knegt et d. 2007). After the introduction of the F&S Law, administrative costs for
agencies increased as they now fet obliged to keep good track of the employment
records of their employees. The reason that agencies were very keen on documenting this
carefully was that they didn’t want to be confronted with employees having the right to a
permanent employment contract unexpectedly (Van den Bragk 1998). Other costs were
rdaed to administration surrounding training schemes and penson arangements.
Agencies and user firms often make agreements that the agency will notify the user firm
of changes in the costs of the agency worker. The first change occurs after 26 weeks
when, according to the 2004-2009 ABU CLA, agency workers are entitled to the same
wage as comparable workers a the user firm. After this, the costs increase with the
trangtion to phases B and C. For large firms, developments in the costs of agency
workers play avery small part as they negotiate long-term contracts with large agenciesin
which a certain use of agency work (measured in hours) by the firm is guaranteed in
exchange for a favourable price. For other firms, the costs of agency workers are an
important consideration for the decison to hire an agency worker (Knegt, Hessdlink et
d. 2007). Ingtitutiondisation of more rights for agency workers in those cases puts a
downward pressure on the share of TAW used by employers.
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Cods of sickness of an employee are often borne partly by the employee, partly by the
employer, and partly by the state, depending on the regulative framework in place. In the
Netherlands, costs of sickness and disability have increased for employers due to four
pieces of legidation introduced between 1996 and 2004. The firdt, introduced in 1996, is
the lawv on extenson of payments to sck employees (We uthradng laondoorbdding hij
zZiekte, WULBZ). This law obliged employers of sick employees to pay 70% of the last-
earned wage for one year. From 1994, this period had been six weeks, and before there
was no obligation for employers to pay wages in case an employee fel sck. In 1998, a
law on disability premiums shifted the premiums for disability from employees to
employers, and put a higher burden on employers in sectors with relative high numbers
of people in sickness and disability schemes. Another law introduced in 1998 decressed
the possbilities for employers to determine the risk of sickness and disability of a
potential employee during a selection procedure. Thisisthe law on medical examinations
(Wet medische keuringen, WMK) (Zijl, Sol et al. 2003; Evers and Wilthagen 2007).

In 2002 and 2004, two laws were introduced with the name ‘gatekeeper’. This
name refers to the functions that the laws should fulfil: preventing more people entering
disability schemes by increasing the efforts to keep people employed or reintegrate them
into the labour market after a period of illness. With the introduction of the Law
Improvement Gatekeeper (We V ebdeaing Paotwedte) in January 2004, employers are
required to pay 70% of the last-earned wage for two years instead of one, and in many
CLAsthe level has been increased up to 80-100%. The risk of, and costs associated with,
aworker faling sick have been dlocated from the state and workers to employers. TAW
and FT-contracts, where these risks can be partly shifted unto the worker have as a result
become more attractive.

Although the price firms have to pay to hire an agency worker has increased after
1999, areport commissioned by the ABU clams that agency work is il atractive when
compared to aworker hired on an FT-contract (IBM 2003). When comparing the costs
of an agency worker with the costs of a worker hired on an FT-contract, IBM (2003)
included the costs that the firm has to pay to hire the agency worker, but dso costs for
recruitment and sdlection. Agency workers were found to be more productive, as user
firms do not pay cods related to sick leave and holiday absence. Costs that were not
included because they are hard to quantify, but dso play arole are those related to the
cost savings for the employer when he or she can send an agency worker home as soon

as there is no more work. Furthermore, by hiring multiple agency workers one after
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another, employers can prevent workers from agerdaed sdary increases. Findly,
because the user firm runs no risks related to sickness and disability, an agency worker is
potentidly significantly chegper than a direct hire. However, this involves a risk
assessment that can not easily be cadculated. Nevertheless, by outsourcing this risk to an
agency, auser firm ‘buys security’, dthough thisis dso hardly quantifiable.

To summarise: by making use of an agency or FT-contract, firms can outsource
the risks associated with an employment relaionship. Due to an increase in the costs
relaed to sckness and disability for employers, TAW and FT-contracts have become
more attractive as away to reduce risks. There might possibly be a higher desirability of
TAW as now dl risks are borne by the agency or the agency worker. Before 1999, risks
could be outsourced by the agency to the agency worker, but this possbility is now
limited to workersin phase A. The F&S Law changed the distribution of risks by shifting
more risks to the agency. Agencies have experienced rising costs as aresult of these risks,
which they can outsource partly to the agency workers by extending the phase A period
and partly to the user firms by asking higher tariffs for their agency workers or by getting
guarantees from the user firms regarding hedth and safety, and the future availability of
work. Because the F&S law increased the flexibility of FT-work, this might become
relatively more attractiveto TAW.

5.7. Conclusions
In this chapter | have shown that the design of the F&S law should be seen in light of

the discussions dating back to the 1960s on the regulation of the agency work sector and
the Dutch system of dismissa protection, which is ill gtrict in internationa perspective
and discussed until the present day. Related to the perceived or actud restrictions posed
by the system of dismissa protection was the increase in both FT-contracts and TAW
during (mainly the second haf of) the 1990s. Regulation of the Dutch TAW sector dates
back dso to the 1960s and this regulation is believed to have increased its atractiveness
for employers, a higher degree of normdisaion and ingtitutiondisation of the sector
decreased uncertainty for employers regarding this type of employment, postively
impacting its use. In the 1960s and 1970s, when the TAW sector had serious image
problems, the employers associaion ABU and the largest agency Randstad actively
lobbied to improve the image of the industry. During the 1980s, the TAW sector became
a recognized partner in labour market policy and the socid partners in the sector were

highly involved in the design and also in the implementation of the F& S law.
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The 1999 F& S law was dmost entirely designed by the socid partners within the
STAR and amed to strike a bdance between flexibility and security in the Dutch labour
market. Because this ingtitutiona change was to a large extent backed by coditions of
employers and employees, it can be seen as a reform(Hal and Thelen 2009). The new
‘flexicurity’ framework was to provide an answer to globa pressures to flexibilise labour
markets, dready visible in the increase in share of flexible employment in the 1990s. The
F&Slaw thereby increased the dternatives to dismissd of regular employees. In line with
the Dutch model of industrial relations, the social partners are also highly involved in the
implementation of the F& S law by means of 3/4-mandatory provisions.

Regarding FT-work, the F&S law substantidly increased flexibility by extending
the number and total duration of consecutive FT-contracts. This enabled an expansion in
the use of FT-contracts as extended trid periods. The agency work relationship on the
other hand became more normdised and ingtitutiondised and increasingly consdered a
regular employment contract. In 1998, related to the introduction of the F&S law, alaw
on labour intermediaries was introduced to deregulate the agency work market by lifting
restrictions and the license requirement for temporary work agencies. Almost a decade
after the abolishment of a license-system for the industry in 1998, the ABU introduced
its own certification scheme in 2007, strengthening its image as a rdiable partner in the
industry by equating itself with a hallmark for quaity. The ABU successfully managed to
teke over these regulatory functions from the Dutch government and shgpe the
framework on fraudulent behaviour in the TAW sector.

Within the CLAs, the F&S law is believed to be implemented in line with the
needs of the socid partners in various sectors of the Dutch economy. In aout one-
thirds of CLAs, deviaions from the F&S law regarding FT-contracts are found.
Deviations increased both flexibility and security just after the implementation of the
F&S law, but mostly increased flexibility in more recent years. For TAW, there are two
CLAs covering dmogt the entire sector, the ABU and NBBU CLAs. In these CLAs the
flexibility for employers was significantly increased by extending the agency work phase
from 26 to respectively 78 and 130 weeks. The first phase containing the ‘agency dause’
is comparable to the nature of agency work as it existed before 1999. Besides these two
CLAs, other parties are also trying to negotiate CLAs for agency workers, but so far have
been unsuccessful. Whether the reason for this is that these other employers
organisations and trade unions try to undermine the employment conditions of agency
workers by operaing on the fringes of the law, or whether they are actors trying to gain
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foothold in a sector dominated by the interests of the main trade unions and employers
organisations remans an open question. Here the andysis a least shows the way these
now marginal actors are operating on the fissures of the existing structure of interests.

Although not dl security eements of FT and agency employment are dedt with
in the F&Slaw, | andysed them in this chapter to assess the “flexicurity baance for these
types of employment. In line with EU directive ‘99/ 70, there should be equdity between
workers with FT-contracts and those with open-ended contracts. Nevertheless, FT-
employees and agency workers are not dways trested equaly as workers with an open-
ended contract in terms of wage and access to training and pension, dthough the
difference is much larger for agency workers. The legidator dlows for some more
inequdity regarding agency work due to the desred flexible nature of this type of
employment. Trangtion rates into permanent employment are around 40% dthough it is
difficult to clam that FT and agency work perform a stepping stone function. One
should try to contrast the effect with the likelihood that these people found a job without
doing FT or agency work before.

After the introduction of the F&S Law, the number of agency workers went
down. Although this decline is predominantly atributed to the economic recesson that
was nearing a the time, ingtitutiondisation through the F&S Law is dso bdieved to have
some part in it. The ingitutiondisation with the F&S law changed the risk-distribution
for the parties involved. The increased security for agency workers after 1999 in the
sense that they are entitled to an FT or open-ended contract after a certain amount of
time has increased the investments agencies make in administrative procedures. Agencies
chose to better administrate the duration and number of contracts of agency workers to
restrict the inflow in phase B and C contracts. The F&S law has incressed the risks of
having to continue paying agency workers when they are sick or when there is no more
work for them when they move into phase B or C. These risks are partly shifted back
from the agency to the agency worker by extending the phase A period, or to the user
firm by increasing hiring fees and/ or laying down guarantees on future availability of
work. For user firms, these increased costs are an important consideration when hiring
an agency worker, perhgps leading some employers to prefer FT-contracts. At the same
time, the F&Slaw increased the possibilities for employers to increase their flexibility by
using FT-contracts. Here it becomes clear that TAW and FT-contracts can be functiond
equivalents, as the risks of the employment relationship are redistributed over the various

parties involved. The costs for the employers when an FT-worker fdls sck are however
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gill higher than for a phase A agency worker. However, due to incressed risks for
employers as aresult of changesin legisation relating to sick and disabled workers, TAW
aswell as FT-contracts have possibly become more attractive.
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Chapter 6 — Flexibility and security at sector-level

6.1. Introduction
The previous chapter with a case study andyss of temporary employment in the

Netherlands started with afigure showing the developments in fixed-term (FT) contracts
and temporary agency work (TAW) between 1995 and 2006. In the figure below |
present the same staigtics, now including data on developments in the business cycle
measured as volume mutations of GDP. FT-contracts and TAW are grouped together as
temporary work to improve the clarity of the figure. This chapter sets out to explan the
nature and extent of temporary work by relating it to externa pressures as economic
changes and the (resulting) power imbaances between socid partners. The increase in
the use of flexible labour in the second haf of the 1990s has been atributed to the
economic upturn in that period (De Beer 2004); figure 6.1 reflects this development. This
isin line with the notion that in generd the use of flexible labour goes up as the business
cycle goes through an upturn (Wilthagen, Grim et d. 2006; Zijl 2006). The figure
furthermore shows the stagnation in the growth of temporary work when the economy
went through a dump between 2001 and 2004. The figure in the previous chapter five
showed that it was the share of TAW that decressed consderably in that period, while
the share of FT-contracts increased only very dightly.
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Figure 6.1. Development of temporary work and business cycle in the Netherlands 1995-2006
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In 1999, a atime when the Dutch economy reached a pesk, the Flexibility and Security
(F&S law was implemented. This law reflected the normaisation of flexible labour
throughout the 1990s that was mainly triggered by changing behaviour of employers. The
ingtitutiondisation of a new regulatory framework on temporary work with the F& S law
changed the regulation of FT-work and TAW and left room for socid partnersto find a
‘talor-made’ baance in ther collective labour agreement (CLA). In this chapter, | look at
the way the use of FT-contracts and TAW within sectors, and provisons on these two
types of labour in CLAS, have developed after the introduction of the F&S Law. The
research questions | will answer in this chapter are questions three four and five outlined
in chapter one:

3) Which mechanisms and actors explain the developments in the extent, nature,
normalisation and institutionalisation of temporary work?

4) How are nationd-leved ingtitutions on temporary work implemented by socid partners?
And,

5) Did the Dutch flexicurity regime lead to convergence or divergence between sectors
within the Dutch economy?

Research question three is answered for the sector-level and the period 1998-2004, and
mainly dedls with the extent and nature of temporary work, whereby extent is the share
in totad employment in a sector and nature isthe leve of security for temporary workers.
The propostions relaed to this question that will be tested in this chepter are
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proposition 4 on the importance of informd ingtitutions and propostion 1 that as
externd pressures change, the behaviour of employers and employees changes in the
sense that the share of temporary work increases or decreases. Reaed to research
question four, | developed propostions 7 and 8 on whether changes within sectors
congtitute drift or (reversed-) converson, and propostions 11 and 12 on the importance
of power. Findly, research question five relates to proposition 10 on convergence and
divergence.

The fact tha the F&S law stimulates ‘tallor-made solutions by means of 3/ 4
mandatory law is the main reason to extend the anaysis from the nationa to the sector-
level. The second reason is that many factors influencing the share of temporary work,
the externa pressures in my modd, vary across sectors. One of these pressures is for
example the level of economic openness. Practices a sector-level might have become
increasingly diverse because of the possbilities that the F&S law offers to negotiae
provisions in line with sector-specific needs. However, the opposite might aso be the
case. Because of regular evduations commissioned by the Dutch government on the
extent of deviations from the F&S Law, socid partners across sectors might learn from
each other causing sector-level provisionsto converge.

I will carry out arepeated cross-sectiond anaysis for the years 1998, 2001, and
2004. | start with the year 1998 because it was just before the introduction of the F&S
law, and take 2004 as an end point, to include the economic downturn of 2002-2004.
Therefore both an ingtitutiond and an economic development are taken into account. In
addition, 1 messure the externd pressures of increased internationa competition, i.e.
‘globdlisation’ or ‘marketisation” discussed in chapter one. The impact of the economic
downturn in sectors works partly via the power baance between socid partners. The
external pressures and power baance are operationaised into four sector-characteristics:
busness cycle sengtivity, labour scarcity, openness to nationd or internationd
competition, and the position of the unions. To anayse which (combinations) of these
factors lead to certain flexibility and security outcomes, | combine quditative case-study
andysis with fuzzy set Quditative Comparative Andysis (fFSQCA). | incorporate fSQCA
to systematicdly present the quditative data on eeven sectors. These sectors, derived
from an earlier sudy into the effects of the F&Slaw (Van den Toren, Evers et d. 2002),
are: horticulture, leasing of agricultural machines and labour (abbreviation LAML), metal-
and eectricd engineering, production and distribution of energy, congruction,

supermarkets, department stores, cleaning, architecture, security, and home care.
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Throughout this chapter | will combine case-study data with other (staistica)
sources. The chapter is set up as follows. Section 2 starts with a quditative anaysis of
informal ingtitutions to determine their impact on institutional change. Section three then
discusses the measurement of flexibility and security in the eleven sectors and the
developments in both between 1998 and 2004. In section four, | outline which sector-
characterigtics are relevant when anaysing developments in flexibility and security and
show how | will use the method of fSQCA in the andyss of eeven sector-level case-
studies. Drawing on the logic of fSQCA, | show in section five which (combinations of)
characteristics are necessary and/ or sufficient in understanding developments in

flexibility and security outcomes within sectors. Section six concludes the findings.

6.2. Path-dependent change? I nformal institutions at sector -level
To understand how employers and parties negotiating a CLA vaue flexibility in relation

to the specificities of the economic sector in which they are embedded, | engaged in
interviews with key respondents. From this quditative data | was able to construct a
representation of the customs and traditions characteristic of each sector. These are the
informa ingtitutions tha have evolved over time in relaion to the nature of the
production process, traditions on how to organise the work, and reaions between
employers associations and trade unions. This effectively is the ‘starting point’ that
sarves as the basis for a further andyss of ingitutiond change. In chapter two |
proposed that in sectors with strong informa ingtitutions on temporary work, changesin
the forma ingitutions a nationd leve will bring about little change in sector-level
formd ingitutions and behaviour. Informd ingtitutions therefore are an important
shaper of ingtitutiona change as they can introduce path dependency. In the table below
| present a concise overview of the structure of informd ingtitutions on externd
temporary work and assess the strength of these informa ingtitutions. This quditative
andyds shows that in three sectors there are strong informd ingtitutions on the use of
externd temporary workers. in horticulture, in construction and in supermarkets. |
expect that because of these norms, changes in flexibility and security in these sectors

will be lower.
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Table 6.1. Informal ingtitutions on temporary work in eleven sectors

Sector

Hortic.

LAML

M etalec.

Energy

Constr.

Super -
markets

Widespread use of temporary
work

Use (mainly TAW) widespread:
Seasond peaks in workload
traditionally dealt with by means
of shiftsin working hours,
seasonal labourers and agency
workers, now often from
Central-and Eastern Europe
(mainly Poland).

Low sensitivity to business cycle
apart from firms that prepare
construction sites, most peaks
are seasonal. Use of external
temporary work viatemporary
unemployment substituted by
internal flexibility schemes due
to changes in government policy.

Low use of external temporary
work. Substantial number of
large (multinational) firms. High
sensitivity to business cycle and
international competition. No
strong tradition of external
flexible work apart from some
outsourcing and TAW.

Use of temporary workers
increasing due to liberalisation of
the energy market that puts
pressure on firms to increase
efficiency, and to invest in more
customer-oriented services.
Widespread use of external
temporary labour other than FT-
contracts and TAW. Use of
TAW low because the ban for
the sector was only lifted in 1998
viaWAADI. Until 2000, workers
could receive unemployment
benefits in between projects.
Now rules are stricter but
dismissal is easier than in other
sectors. Self-employment rising
sharply, mainly from Poland.
Widespread use of external
temporary labour, some FT-
contracts, most flexibility from
‘on-call-workers’: Large number

Acceptance of temporary
work

Strength of
informal
ingtitutions
High/
medium

Acceptance of TAW under
discussion discussions due to
strong growthin illegal
agencies after liberalisation in
1998. Small increasein self-
employment.

Traditionally small, often Low
family based businesses.
Employers prefer internal
flexibility to retain workers
because of required skill

levels. Some seasonal workers
hired viafamily and friendship
ties, some via specialized
agencies.

Traditional sectorswith
majority of men working full-
time with long tenure.
Therefore little tradition of
flexibility and temporary
employment. Also strong
unions stressing internal rather
than external flexibility.

Low need for flexibility dueto
low sensitivity to the business
cycle, no tradition of flexible
work. However, increasing
acceptance due to changesin
regulations.

Sector traditionally based on
high external flexibility
because it is highly sensitive to
the business cycle and weather
conditions. A couple of very
large firms with long
subcontracting chains
including many small firms
and self-employed workers.
Project-based work; contracts
related to duration of project.

Low

Low/
medium

High

Low sensitivity to business
cycle, and relatively
predictable peaks during the
year. Tradition of part-time

High
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Dept.
stores

Clean.

Archi.

Home
care

of young people (students) with
supermarket job ‘on the side.
Low cost as average age of
employeesis declining, and
youngsters are highly flexible in
terms of working hours.

Use of externa flexibility low but
dightly increasing due to wish of
employersto increase flexibility
of the workforceviaFT-
contracts. Agency work low due
to required skill levels.

Low use of external flexible
contracts due to high flexibility
in part-time contracts with small
and fluctuating number of hours,
often open-ended.

Low use of externd flexible
contracts due to high internal
flexibility by means of overtime.
Some externd flexibility in
outsourcing certain tasks to
speciaised agencies.

Increasing demand due to socio-
political developments. Demand
for flexibility mostly dealt with
internally with part-time work
and overtime - expensive for
employers due to overtime
premiums. Low use of TAW due
to required skill levels.

Low use of external flexibility to
retain workers and the work is by
itself highly flexible in terms of
working hours and location.
Increasing demand due to ageing
population entails pressure to
retain workers. Attemptsto
further decrease dependence on
TAW viainternd “flex-pools.

Source: interviews and document analysis
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employment (for mothers
returning to the labour
market). Increasing use of
youngsters (from age 15)
replacing older workers,
therefore no ‘need” for TAW
(with exception of distribution
centres).

Medium/high sensitivity to
business cycle, and relatively
predictable peaks during the
year. Employees often
mothers returning to the
labour market with part-time,
open-ended contracts.
Tradition of internal flexibility
by means of annual working
time accounts.

Sensitive to business cycle as
companies save on these
externa servicesfirst.
Traditionally high internal
flexibility in working hours
and locations.

Few large and many small
firms, with the latter highly
sensitive to the business cycle.
Work traditionally project-
based. Culture of creativity
and person-specific skills not
compatible with extensive
planning of work.
Discussions to further
increase interna flexibility:
employers would like annual
working time accounts
assuming predictability but
peaks in demand hard to
predict according to unions.

Traditionally a sector with a
high number of females
working part-time. Peaksin
workload over the day/week:
high flexibility in
hours/locations. Due to
policy change increasein
external temporary work -
self-employment..

M edium/
Low

Low

Low

Low

Low/
M edium+
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The number of sectors in this study exceeds the common number of cases for eaborae
case studies. To show comparisons and patterns across the eeven cases, | ddineate
patterns, while preserving the in-depth knowledge of the sectors by means of qudlitative
daa The method that is most useful for this is fuzzy set Quditative Comparative
analysis (fsQCA). An elaborate discussion of this method is taken up in chapter three.

6.3. Variationsin flexibility and security strategies acr 0ss sector s
To understand how and why flexibility and security outcomes change over time, | analyse

both CLA provisons on, and actud use of, TAW and FT-contracts. The security
outcome is made up of three CLA-provisons on TAW, and three on FT-contracts.
Flexibility strategies are made up of three CLA-provisions, only for FT-workers, and the
use of both FT and TAW. The flexibility strategy is therefore made up of three plus two

isfive e ements.

6.3.1 Security at sector-evel
Three aspects of security in a sector are based on CLA-provisions on TAW, three on FT-

contracts. Despite the fact that most issues related to TAW are taken up in the CLAS
negotiated by socid patners in the TAW sector (see previous chapter), the CLAS in
other sectors aso regulate certain issues related to TAW. Three of such provisons that
ental security for agency workers are 1) wage (and fringe benefits) of the user firm
apply®; 2) it is possble for the user firm to hire the agency worker on an FT or
permanent contract; and 3) the agency worker has aright to training. Very common is
the first provision, i.e. agency workers are entitled to the wage and benefits of the sector
from the first day tha they work in that sector. The fact that in most sectors agency
workers are entitled to the wage gpplied in that sector is mostly the result of unions
lobbying for equa pay for equa work, one of ther core issues. The CLA sates that
employers should make sure that the agency indeed pays their wage to the agency
worker; interviews with trade union representatives show that this can in practice lead to
enforcement problems.

The other three elements of acompany’s security Strategy are CLA-provisions on
FT-contracts. The F&S Law (article 7: 668a Civil Code) introduced the 3x3x3 rule (see
chapter five). As socid partners can deviate from each of the three dements of the new

rule, 1 contend that security for workers on FT-contracts is increased when 4) the

24 | also included cases where this only applies for skilled agency workers. Thisis the case in construction,
and in the sectors LAML and security in 2004. These are sectors where agency workers are generally skilled
workers. Also, | included the supermarkets, where this provision only applies after three months.
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maximum duration tha the employer can offer FT-contractsis shorter than three years; 5)
the number of FT-contracts that can be offered is less than three, and/ or; 6) the intervd
period between two FT-contractsis longer than three months, i.e. alonger bresk between
two FT-contracts does not prevent employees from building up the right to a permanent
contract. When CLA-provisons are in line with the F&S law, sectors score a0 on these
three security aspects.

For the andysis with fSQCA, | have scored each sector for the years 1998, 2001
and 2004 on the presence (1) or absence (0) of these six provisons. Based on the
presence or absence of provisons that increase security for workers, dl sectors get one
fina score on security strategy ranging from zero to six. As gopendix B shows, there are
no sectors that have more than three of the CL A—provisions and therefore a score above
three. | therefore decrease the set to 0-3, while noting that the overdl level of security is
quite low. Deeting scores tha do not occur in redity is in line with the practice
advocated by Ragin to cut irrdevant variaion (2000, p. 162). A score of one of the
security dements is a membership score of 0.25 in the security set, a score of two
elements entails a score of 0.75 for set membership, and a score of three dements entals
full membership, i.e. ascore of 1 in the set. This scoring was carried out for al eeven

sectors, for three pointsin time. An overview of there scoresis taken up in appendix A.

6.3.2 Flexibility at sector-evel
Theflexibility set is made up of five elements; three dealing with CLA-provisionson FT-

contracts, one with use of FT-contracts, and one with the use of TAW. For the firg
three dements, | again consider the provisions on FT-contracts as lad down in the F&S
law as the basis (i.e. no deviations means a zero). When the CLA provisons on FT-
contracts ether lengthen the period during which FT-contracts can be concluded to more
than three years, extend the maximum number of FT-contracts that can be offered to
more than three; and/ or shorten the period between two FT-contracts to less than three
months, e.g. one month is common in many agriculturd sectors, flexibility is increased.
To assess the flexibility strategy, | therefore assgn a score of one for each of these
elements that is present and a zero when they are absent. My scores do not distinguish
between sectors that deviate alot and those that deviate a little from the law. | however
only found one substantia deviation from the law regarding flexibility: in the energy
sector an unlimited number of FT-contractsis permitted for an unlimited period of time.
Because there is only one deviation and the trade union officid that negotiated the CLA
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stated that thisis never used in practice; | therefore retain my coding system of a1 for all
deviations.

Seven out of the eleven sectors have CLA-provisons deviating from what is laid
down in the F&S law on FT-contracts. Of the seven deviaions, four incresse the
flexibility, two increase security and one, home care, increases both flexibility and security
(or flexicurity) as it offers the possibility for an unlimited number of FT-contracts with an
interva period of one month (increasing flexibility), but only for a maximum period of
one year (increasing security). The only changes in provisions on FT-contracts during the
economic downturn (2002-2004) occurred in two of the three depatment store
company-CLAs, in the maximum period during which FT-contracts can be offered was
increased from 24 to 36 months. With these adjustments, flexibility was increased and a
the same time the CLA provisions were brought in line with those of the F& S law.

As| use the provisons on FT-contracts for both security and flexibility, it might
seem they are the mirror image of one another. This is however only partly the case and
flexibility and security are better seen as two separate dimensions. The scoring entails
that a zero on a provison increasing security does not automaticdly ental a one on the
flexibility scale or vice versa. However, a one for one dement (for example extended
flexibility in the duration of FT-contracts) does automaticaly mean a zero on the (in this
case security) scale for that same eement, and vice versa. There is therefore a small
degree of interrelatedness, but this only makes up part of the totd flexibility and security
scores. | would dso like to dress here that the scores over time primarily reflect
developmentsin the share of temporary work within a sector, rather than share reaive to
other sectors. For example, amodest increase in agency workers in construction will be
reflected by a move from O to 1, dthough it might gtill be a smdl share compared to
other sectors.

Quantitative data on share of FT-contracts and TAW

The last two elements of aflexibility strategy are the share of FT-contractsand TAW in a
sector. The qudlitative case-study anaysis showed that the use of FT contracts increased
mainly during the 2002-2004 economic downturn in seven sectors. metalectro,
supermarkets, department stores, architecture, LAML, cleaning, and home care. The
reason for this increase was fdling product demand, and uncertainty about future
demand. In the home care sector, the uncertainty was caused by a new law amed at
increasing competition in the sector, implemented in 2007. In 2004, the expectation of
this law aready caused arise in uncertainty for employers regarding the future demand
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for ther services trandating in a reluctance to offer open-ended employment contracts
(Van der Meer, Schagpman et d. 2007; I nterview Home Care Trade Union January 2007).
The share of TAW increased between 1998 and 2004 in four out of the eleven sectors:
metdectro, horticulture, energy, and congtruction. It remained constant or decreased in
the remaining seven sectors. In the security sector, nether increased, and only in the
metaectro sector both FT-contracts and TAW increased. In congtruction the increase in
TAW took place dmost by definition, as TAW was prohibited in the sector before the
introduction of WAADI in 1998. Socid partners in the congtruction sector as well as
representatives of the TAW sector had lobbied actively for the lifting of the ban. The use
of agency workers in construction is, however, till modest, around 5%, because agency
work suffers from a bad image in the sector and there is already alarge degree of external
flexibility via outsourcing.

In the horticulture sector, the use of foreign agency workers, mostly Polish, has
increased substantidly in recent years. The reasons for this increase are a) because the
required skill-levels are low, b) they are chegper than Dutch workers, and ¢) employers
report difficultiesto find Dutch people to do the job. There has been a strong increase in
illegd temporary work agencies in the horticulture sector after the abolishment of the
license-system as a result of WAADI. The TAW sector has responded by setting up a
certification scheme and employers are encouraged to use only certified agencies. In the
energy sector the use of FT-contracts and TAW rose because of privatisaion in the early
2000s. To ded with the administrative procedures linked to the privaisation and a
pressure to decrease costs in light of increasing competition, a substantial number of
agency workers were hired since 2001 (Pod, Tijsmans et d. 2008). In 2005, over 25% of
the people worker in the energy sector was externaly hired as an agency worker or a
posted worker (The Boston Consulting Group 2006). In contrast to the increase in these
four sectors, the home care sector actively amed to decrease the share of agency workers
by setting up interna flex-pools. These pools are made up of “permanent employees
with the flexibility of agency workers” (Pod et d. 2008, p. 49).

To extend this quditative data, | add the available quantitative data on the share
of TAW and FT-contracts a sector-level. In figure 6.2 below, the y-axis indicates the
amount of flexible jobs as share of totd jobs. This data is from Saigtics Netherlands
(CBS) tha distinguishes between open-ended and flexible jobs. The CBS caegory
‘flexible jobs includes FT-contracts and TAW, but dso on-cdl workers. As the sector-
divison does not entirdy overlap with the deven sectors studied in this project, |
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sdlected the closest corresponding sectors. CBS does not have data on flexible positions

in the energy sector.

Figure 6.2. Developmentsin share of flexible jobs across sectors
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Note: horticulture and LAML are grouped under “agriculture, forestry and fishery”; supermarkets and
department stores under “retail and repair”; cleaning and security under “other business services”, and
home care services under “hedthcare and socid work”.

The sectors can roughly be divided into two groups: in the sectors agriculture, metalectro
and congtruction the use of flexible contracts declined, while in the remaning four
sectors there was an increase. The decrease was very small in metalectro and construction
and substantid in the agriculturd sectors. An increase was most prominent in ‘other
business services (excluding the TAW sector), where the share went up with about 50%.
In retall and repair, hedthcare and socid work, and architects there was a dip in the use
of flexible contracts around 2001, coinciding with the economic boom. The share of
flexible workers in the sector architects picked up to dmost its level of 1998 but remains
below average. The sectors congtruction and metdectro too have a below-average share
of flexible positions. This data shows a discrepancy with the interview data; the CBS data
is however less accurae as it includes on-cal workers and is based on a different sector-

classification.

199



A Dutch Approach to Flexicurity?

Figure 6.3 below presents the data available via OSA; | group together the two
OSA-categories ‘FT-contracts and ‘FT-contracts with the prospect of an open-ended
contract’. Because the number of people in my sector-classfication is less than 50, |
provide figures that are & higher sector-level. The sector agriculture, however, ill has a
smdl number of observations (from around 80 in 1998 to less than 40 in 2004), making
it difficult to draw conclusons for this sector. The next two figures show the
devdlopment in the share of FT-contracts and TAW-contracts. Agan, the Y-axis
indicates share of temporary jobs in the total number of jobs.

Figure 6.3. Developments in share of FT-contracts across sectors
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Note: horticulture and LAML are grouped under agriculture; metalectro falls under manufacturing, and
energy under public utilities. Supermarkets and department stores are grouped under trade; architects,
cleaning and security fall under business services, and home care services falls within the sector health.

200



Chapter 6 — Flexibility and security at sector-level

Figure 6.4. Developmentsin share of TAW across sectors
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Figure 6.3 shows that there was a dip in the use of FT-contracts around the top of the
economic boom in the sectors trade, congruction, and business services. This is
probably related to the tendency of employers to replace FT-contracts by open-ended
contracts when labour becomes scarcer. The strongest increase after 2001 has taken place
in the trade sector, with a share of FT-contracts of 20% in 2004. The datafor agriculture
shows quite an extreme increase but might be unrelidble due to the low number of
observations. Figure 6.4 shows that in dmogt al sectors, the share of TAW has gone
down between 1998 and 2004. Here, | dso consder the extreme figures for the
agricultura sectors unreligble. A dip around 2001 is visible in the sectors manufacturing
and construction, while a clear peak around 2001 can be seen in the sector public utilities
(encompassing the energy sector). The share of agency work contracts is highest in the
business services sector, which might be explained by the fact that here this sector includes
the TAW-sector.

Before combining the CBS and OSA data with the quditative data, | first
combine the CBS and OSA daato arrive & quantitative scores for the sectors. For the
agriculturd sectors, | soldy use CBS data, which show a drop ater 2001. In the
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metdectro sector, the share of flexible jobs has remaned quite stable: there were not
many changes in the share of FT-contracts, and the share of TAW decreased around
2001 but then increased again. Because CBS does not have figures on flexible contracts
in the energy sector, | use the OSA data on ‘public utilities. This data shows an increase
in the use of FT-contracts and an increase followed by a smdl decline in TAW. In the
construction sector, the share of overdl flexible jobs has remained quite stable, while the
share of FT-contracts and TAW showed opposite trends: FT-contracts increased and
TAW decreased. It is remarkable to see a share of TAW of around 3% at atime in which
it was not legd in the sector. It might be that employment relaions comparable to
agency work existed in the sector, and the respondentsin OSA’s pand therefore reported
that they were agency workers. In the retail sector, the use of flexible jobs is the highest
according to CBS data, and increasing. The OSA data shows an increase in FT-contracts
and a (smdler) decrease in TAW. Because the CBS data gives figures specificaly for the
sector architecture (abeit including engineers) | use those figures to determine the trend
in use of temporary work. The CBS data shows an average share of flexible workers of
around 2.5-3%, showing adrop around 2001. In the business services, including cleaning
and security, CBS reports a strong increase in flexible contracts. OSA, however, reports a
decrease in TAW and a dtable levd of FT-contracts, with a dip around 2001. The
discrepancy between CBS and OSA data is likely to be caused by the fact that CBS and
OSA do not reflect the same types of temporary work and the aggregetion leve varies.
The hedthcare sector, including home care, dso shows the dip in use of flexible
contracts around 2001 according to CBS The OSA datais only available as of 2001 and
shows stable levels of FT-contracts and TAW.

The next step is the trandation of these quditative labdls, i.e. higher, lower,
increased, decreased etc. into scores of ones and zeros for use of FT-contracts and TAW.
I hereby combine the quditative data with the OSA and CBS figures and score each
sector on high use (1) and low use (0). These scores are supplemented by the scores on
the three CLA-provisons tha can increase flexibility for FT-contracts. The maximum
possible scoreis therefore five. The highest score was however four (in energy in 2004); a
score of three was found twice. Because the scores 3 and 4 are infrequent, both are given
a score of 1, i.e. full membership in the flexibility set. This is not argument based on
‘theoreticd and substantive knowledge as Ragin would suggest, but rather based on
patterns that show from the data: dl scores weigh equdly in the s, i.e. there is a linear

relationship between the number of scores and the levd of flexibility. Furthermore, two
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elements counts as more in than out (0.75) of the flexibility set, and one element as more
out than in the st (0.25). Zero eements present means a sector is fully out of the
flexibility set. All 33 outcomes (€leven sectors, three points in time) are taken up in
appendix A.

6.3.3 Outcomes. developmentsin flexibility and security 1998-2004
The sectors are assigned scores for both flexibility and security for three points in time,

i.e. 1998, 2001 and 2004. | argued in propostion one in chapter two that as externd
economic pressures for flexibilisation increase, employers will use more temporary work.
This externd pressure is patly the economic downturn between 2002 and 2004
trandating into uncertainty about product demand in the direct future. This could
therefore have led to an increase in temporary work. On the other hand, the share of
temporary work might have gone down as these groups are the ones lad off first when
employers downsize their workforce. The economic downturn could aso have changed
power baance between bargaining parties leading to different CLA-provisions, the effect
of thiswill be assessed in the next section.

Because the Dutch Ministry of Socid Affars regularly publishes reports on
deviations from the law (see chapter five), socid partners might learn from practices in
other sectors. Also, the mgority of union members in the Netherlands are affiliated with
aunion that is amember of the main union federation FNV and policies and guiddines
of FNV usually affect all sectors. The outcomes will therefore shed light on question two
and propostion nine developed in chapter two: If variaions between sectors increase
over time, this is a process of divergence, possibly pointing to the redisation of ‘talor-
made’ lower-level solutions. If variations between sectors decrease over time, this is a
process of convergence, possibly brought about by benchmarking or ‘learning’-processes
when actors know what actors in other sectors negotiate (Arrowsmith and Ssson 1999).
Before developments in flexibility and security over time, table 6.2 below shows which

sectors combine high flexibility with high security, i.e. flexicurity, at any of the three years.

Table 6.2. Flexicurity within sectors

Sector Y ear Flexibility | Security
Supermarkets | 1998 0.75 0.75
Home care 1998 0.75 1

Home care 2001 1 0.75
Home care 2004 1 1
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The table above shows tha in home care and supermarkets high flexibility is combined
with high security, i.e. flexicurity. In contrast to the supermarkets, this combination
remains amost constant over time in home care. In the quditaive interviews,
respondents in the home care sector stressed the combination of flexibility and security
to retain workers. In 1998, there was more security, in 2001 more flexibility and in 2004,
flexibility and security were baanced. The table below shows the changes in flexibility
and security in the eleven sectors over time. The symbol -- indicates no change. The last
row indicates the result of all sectors added up and shows the direction of change.

Table 6.3. Changes in security and flexibility over time

Sectors Security Security Security  Flexibility Flexibility Flexibility
1998- 2001- 1998- 1998-2001 2001-2004 1998-2004
2001 2004 2004

Horticulture -0.75 - -0.75 +0.75 -- +0.75

LAML -- - -- -- +0.5 +0.5

Metal ectro -- -05 -05 -- +0.75 +0.75

Energy - - -- - +0.25 +0.25

Construction - - -- -- +0.25 +0.25

Supermarkets -05 +0.75 +0.25 -05 -- -05

Department +0.25 - +0.25 -- --

stores

Cleaning -0.25 -- -0.25 -- +0.25 +0.25

Architecture +0.25 -0.25 -- -05 +0.5 --

Security -0.25 -- -0.25 -- -- --

Home care +0.25 - +0.25 -0.25 -- -0.25

RESULT -1 0 -1 -05 +2.5 +2

Source: own calculations

Table 6.3 above shows tha the sectors with little change (i.e. of 0.25 or less in both
agpects and both periods) are energy, condruction, department stores, and security.
Proposition four states that in sectors with strong informa ingtitutions on temporary
work, changesin the formal institutions at national level will lead to little or no changein
sector-level formd ingtitutions and behaviour. Table one shows tha the sectors with
gsrong informd ingitutions are horticulture, construction and supermarkets. Of the
sectors with little change, only construction indeed has strong informa ingtitutions. This
evidenceis too weak to confirm proposition four that strong informal institutions lead to
little change. Propostion four is therefore not confirmed but on the basis of this smal
amount of data dso not entirely reected; more research combining quditative with

quantitative techniquesis needed to arrive at a more conclusive answer.
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Table 6.3 dso shows that most developments in security took place between
1998 and 2001, and entalled increases as well as decreases in security, dthough overdl,
the level of security decressed. This is peculiar consdering the fact that in this period
there was an economic boom, which should have increased the bargaining power of the
trade unions and therefore an increase in security for workers. A possible effect of union
power will however be tested in the next section. The part on flexibility shows tha most
change took place between 2001 and 2004; in al casesincreasing flexibility. Thisisin line
with the expectation raised in the 2001 study of the F&S Law (Van den Toren et d.
2002); in 2001 employers were not &ble to teke full advantage of the newly offered
flexibility options of the law due to high labour scarcity. The expected rise in flexibility
strategies after 2001 did indeed occur.

Does this ental a stuation in which the CLA remains intact but its content
diverges more and more from the way it was intended? If this is indeed the case, the
process a work might be an instance of the ingtitutiona change type drift. I's the content
of the CLASs drifting away from wha was intended by the actors that drew up the F&S
law? In August 2007, socid partners within the labour foundation STAR published an
advice on the possibility to revise the 3x3x3-rule in which various positions are expressed
regarding whether or not CLA-provisons on FT-contracts are in line with the law
(STAR 2007). Employers associations argue that CLA-provisons do not undermine the
intentions of the F&S law because there is no large scde-deviaion. According to the
employers the law should not be revised, as the flexibility it creates is highly necessary.
Trade unions on the other hand argue that the possbilities to deviate deteriorate the
position of workers and stretch the rules that the law prescribes. For the trade unions,
the developments indicate drift and they argue that deviations increasing the maximum
duration of three years should be banned.

Combining the developments in security and flexibility levels in table three leads
to the following picture:
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Table 6.4. Combinations of flexibility and security 1998-2001 and 2001-2004

1998- Flexibility 2001- Flexibility
2001 + - No change 2004 + - No change
Security Security
+ Home | Depart- +
care ment Super_
Archi- | stores markets
tecture
- Horti- | Super- | Cleaning - Metal-
culture | markets | Security ectro
Archi-
tecture
No LAML No LAML Horti-
change Metal- change | Energy culture
ectro Constr- Depart-
Energy uction ment
Constr- Cleaning stores
uction Security
Home
Care

Table 6.4 most importantly shows that there was no sector where security and flexibility
increased smultaneoudy ether between 1998-2001 or 2001-2004. In the supermarkets
there was a decrease in both between 1998 and 2001. Between 1998 and 2001, there was
an increase in security for three out of eleven sectors, while between 2001 and 2004 there
was an increase in security in only one sector, supermarkets. In that same period, there
was an increase in flexibility in six out of eeven sectors. In metaectro and architecture,
this increase in flexibility was coupled by a decresse in security. The remaining four
sectors did not undergo any change. Four sectors experienced no change a dl between
1998-2001, while dmost dl sectors experienced no change or an increase in flexibility
between 2001 and 2004. Three sectors (LAML, energy, and construction) went through
the same development from no change a dl to increasing flexibility. The sector
architects experienced an increase in security and a decrease in flexibility in 1998-2001,
while the reverse, i.e. an incresse in flexibility and a decrease in security, took place
between 2001and 2004. There is no sector where there was no change a dl between
1998 and 2004, and the sectors show quite varying changes.

The overdl grouping of sectors is more dispersed in 1998-2001 and less s0
between 2001-2004. This entails a convergence between sectors in the range of changes.
During the economic boom, the strategies across sectors were more diverse, while during
the economic downturn, sectors became more smilar and focused on increasing

flexibility. Therefore, between 2001 and 2004, there has been some convergence between
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sectors. Question six and proposition nine are hereby answered dthough only for the
second period. The reason for this convergence could be that socid partners are more
aware of what happens in other sectors due to the reports by the Ministry. D espite some
convergence towards flexibility, the extent and nature of flexibility and security veries
across sectors. What could explain the observed differences between sectors? To answer
this question, | look a sector-characteristics that shape security and flexibility outcomes
by changing externa pressures and/ or the power baance between socid partners in the

next section.

6.4. Explaining the natur e of change with sector-characteristics
The previous section showed the developments over time and the testing of proposition

four on the role of informd ingtitutions. 1 will now test proposition one that externd
pressures increase the extent of temporary work and propostions eeven and twelve on
the role of power in flexibility and security outcomes. In propostions ten and eeven, |
argued that irrespective of the strength of informd ingtitutions, power changes in favour
of employers will lead to CLA-provisons more permissive than what is lad down in the
F&S law, and power changes in favour of employees will lead to CLA-provisons more
regrictive than what is lad down in the F&S law. The informd ingtitutions in the
previous sections explain the extent of change, while the power balance explains the nature
of these changes in terms of flexibility and security and convergence and divergence.

Chapter three showed that the literature points to four factors that shape
flexibility outcomes. openness to competition, scarcity of labour, business cycle
sengtivity, and union strength. These factors on the one hand consgtitute the externa
pressures in the anayticd mode while on the other they impact the power baance
between parties negotiating a CLA. Openness to competition and business cycle
sensitivity can put a certain pressure on employers to use more temporary labour, while it
can increase the bargaining power of employers. The other two factors, labour scarcity
and union grength, more directly shgpe the power badance;, higher levels of labour
scarcity and higher levels of union membership increase the bargaining power of unions,
who will gtrive to increase security. When membership and scarcity is lower, employers
associations will have more power, leading to increased flexibility.

An important development in most countries during the 1980s and 1990s is an
expansion of market relations in the political-economic sphere (Streeck and Thelen 2005).
This increased openness to market relaions is often connected to increased competition
and a process of flexibilisation of labour relaions. Visser (2003) showed that in order to
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understand developments between sectors, it is very useful to divide them not only on
the bagis of internationd competition (i.e. nationd/ sheltered and internationd sectors)
but dso on the basis of high or low-skilled work®. In line with the importance of
andysing the sector rather than nationa-level stressed in chapter three, Visser advocaes
the importance of andysng the sector rather than the nationd-level (Visser 2003). |
argue in line with Visser that internationa competition and high vs. low-skilled work are
indeed important conditions for flexibility and security in employment contracts; |
however modify his argument in three respects. First of dl, within the context of one
country, not only internationd, but aso nationd competition is an important factor
increasing the need for flexible contracts. Nationa competition is increased with for
example privatisation of previoudy state-owned companies. In the Netherlands, the
home care sector is a good example where home care organisations now have to
compete with other providers of home care services after alegd change in January 2007.
Already in the years before the introduction of this law, employers were uncertain about
the demand for their services and required more flexibility, mainly in FT-contracts.

The second modification | make concerns skill-levels. Instead of skill-levels | will
use the sector-level characteristic ‘labour scarcity’. There is not a one-to-one relaionship
between skill-levels and scarcity and labour scarcity is somewha more encompassing.
High required sill-levels are often related to high scarcity, but high scarcity is related to
many more factors. Again the home care sector is a good example where demand for
home care services increases due to the ageing of the Dutch population. The skill-level
required is for most positions however quite low. Thirdly, I would like to make an
addition to Visser's modd by including business cycle senstivity as this dso shapes
flexibility pressure for employers. This factor played an important role in the 2001/ 2002
evaduation study and was mentioned in the quditative interviews as a key influence on
the share of temporary work. Business cycle sendtivity has an impact on the type of
contracts that employers wish to use. A good example is the construction sector, which is
highly sendtive to economic upswings and downturns, and where workers ae
traditionaly hired only for the duraion of a specific project. Here the factor business
cycle sengitivity is dready trandated into informa ingtitutions on how to organise the
work. As | mentioned above | will add union strength measured as membership levelsin
a sector as another indicator of the power badance in which collective bargaining
outcomes take shape.

25 Visser bases this division of sectors on Torben 1versen’s 1999 book, Contested Economic I ngtitutions.
Cambridge University Press.
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In the interviews with employers and socid partners, these four eements dso
came up as important drivers of the use of and CLA-provisons on, temporary work.
However, there was an additiond factor mentioned frequently by employers and socid
patners and should therefore be included in the andyss. intend fleihility. Actors
congder temporary work in direct relation to the types of internd flexibility used and/ or
available in a sector. The two cannot be anadysed separate from each other. How the two
exactly relate, i.e. if they are subgtitutes for one another, like ‘functiond equivdents, or if
use of internd flexible labour stimulates the use of externa flexible labour will be dedlt
with in the sections below, where | discuss each sector-characteristic more elaborately.

6.4.1 Openness to competition
It has been noted that when firms are more open to (internationa) competition, the

demand for their products becomes more unpredictable. As aresult, firms might want to
use more flexible labour (Rubery and Grimshaw 2003; Sone 2007). During the
interviews | held, it became apparent that in most sectors, existing or increasing openness
to competition has played an important role over the past years. Only in the sectors
LAML, depatment stores and security this has played a very minor role. Due to
increasing internationa competition, metaectro companies for example focus more and
more on cost efficiency by outsourcing their production units, concentrating on R&D
and logigtics, and deploying labour more in line with product demand to reman
competitive.

The home care sector went through increasing openness to mostly nationd
market forces over the last 10-15 years (Van der Meer, Schagopman et d. 2007). This
development has recently been intensified as aresult of legidative changesin effect from
January 2007, which put the home care sector in direct competition with the cleaning
sector by opening up the market for cleaning and smple nursing services within private
homes. Although the year 2007 is not analysed, uncertainty about of the amount of work
after 2007 made employers more cautious to offer permanent employment contracts
dready in 2004/ 2005. The energy sector has adso been characterised by a significant
increase in both nationd and internationa competition due to the liberdisation of the
energy market in the early 2000s. This openness led energy firms to recruit a large
number of young, externdly flexible workers to assist with new administrative systems.
The horticulture sector is connected to the internationd economy as the sector has many
production facilities in Africa and Latin-America (in the case of flowers), and largely

produces for export. Due to increasing internationa competition (eg. from African
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countries), employers look for ways to keep their labour costs down and flexibility is a
way to do tha. Labour costs make up about one-thirds of production costs, so an
efficient use of labour has a considerable cost-saving effect.

To arive & membership scores in the st ‘high openness, | combine the
guditative anadyss with a measure from CBS a measure for internationa competition
derived from De Grip, Van Loo and Sanders (2004), and the aforementioned andysis
from Visser (2003). The CBSmesasure is derived from the OECD, but is only available
for agriculturd and industrid sectors. The indicator developed by De Grip et d is based
on the export share of production in a sector (De Grip, Van Loo et d. 2004). This
measure is unfortunately only available for the year 2004 (see gppendix C in chapter 3).
Visser distinguishes between exposed and shedtered sectors (2003, p. 35) in the early
2000s, but dso reflects on future developments. | therefore consider his analysis relevant
for the years 2001 and 2004. These sources taken together trandate into the following
set-membership scores (seetable 6.5). | again use afive-vaue range of scoresto indicate
fuzzy membership in the set “high openness to (inter)nationa competition”. In table 6.5
and in the following tables with sector-characteritics, the scores represent the following
labels: 0= fully out of the set; 0.25= more out than in the set; 0.75= more in than out of
the sat; 1= fully in the set. The score of each sector initidly reflects differences between
sectors, but developments in the scores mostly indicate devel opments within the sector.

Table 6.5. Data on openness to competition

Sectors Openness to competition — fuzzy set member ship scores
1998 2001 2004
Horticulture 0.75 0.75 0.75
LAML 0 0 0
Metal ectro 0.75 0.75 1
Energy 0 0.75 1
Construction 0 0 0.25
Retail: Supermarkets 0.75 0.75 0.75
Retail: Department stores  0.25 0.25 0.25
Cleaning 0.75 0.75 0.75
Architecture 0.75 0.75 0.75
Security 0.25 0.25 0.25
Home care 0.25 0.75 0.75

6.4.2 Scarcity of labour
A second condition that affects the use of flexible workers is the level of labour scarcity

(Gryp, Van Hootegem et d. 2004). Scarcity of labour can have various causes, some of
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which are: high required skill levels; labour supply lagging rapidly growing demand for a
product or service, and a bad image of the sector, possibly related to bad employment
conditions. | hypothesize that the higher the level of labour scarcity, the less flexibility
will be an issue for employers a the bargaining table. They will be more focussed on
retaning highly sought-after personnd. Also, higher labour scarcity increasses the
bargaining power of the trade unions, enabling them to redlise more security for workers
in the CLA. The interview-data shows that the sectors with a constant high leve of
labour scarcity are metaectro, energy, architects, security and home care. The home care
sector for example is traditionadly a sector with a high in and outflow of workers.
Retaining these workers is important because the demand for home care services
continues to increase due to the ageing of Dutch society. In addition, the sector went
through a process of ‘marketisation’, which led to increasing competition for labour (Van
der Meer, Schagpman et a. 2007).

The interview-data is complemented with data taken from the earlier study into
the F& S Law (Van den Toren, Evers et al. 2002), desk research, and a measure for labour
scarcity taken from CBS These four sources together congtitute a fuzzy membership
score in the set “high labour scarcity”. The interviews and desk research trandae into a
guditative labd, while the CBS measure indicates the share of vacancies per 1000 jobs.
The CBS data was discussed in chapter three and taken up in gppendix C in that chapter.
As CBS does not provide data a the leve of the eleven sectors studied here, | take the
closest corresponding sectors (see note under table 6.6). The CBS vdues show quite
different outcomes, but these are less vauable as the data gpplies to a higher level sector-
classfication. If the data is more than one membership score-levd (i.e. 0.25) away, |
adjust the quditative label by one level to bring them closer together. However, if the
difference between the two vaues passes over the crossover-point of 0.5 distinguishing
high and low, | adjust the quditative label in line with the CBS data. Exceptions are the
sectors retal and security: because the CBS vaue for these sectorsiis just on the edge of
the fuzzy set vadue, | leave them unchanged. The fSQCA scores are presented in table 6;
the initid scores and the trandaion scheme for the scores are taken up in table three,

appendix C in chapter three.
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Table 6.6. Data on labour scarcity

Sectors Labour scarcity — fuzzy set member ship scores
1998 2001 2004
Horticulture 0.25 0.75 0.75
LAML 0.25 0.75 0.75
Metalectro 0.75 0.75 0.75
Energy 0.25 0.25 0.25
Construction 0.25 0.75 0.25
Retail: Supermarkets 0 0.25 0
Retail: Department stores 0 0.25 0
Cleaning 0.25 0.75 0.25
Architecture 0.75 0.75 0.25
Security 0.25 0.75 0.25
Home care 0.25 0.75 0.25

Note: Horticulture and LAML both fall within the CBS-sector agriculture; Metalecro falls under
manufacturing and industry; energy under public utilities, Supermarkets and department stores fall within
trade and repair, Cleaning, architecture, and security are all commercial services, and home careis part of
the sector Hedlth and socia work.

6.4.3 Business cycle sensitivity
The use of temporary labour closely corresponds with developments in the business

cycle of an economy: it is highest just before an economic boom (De Graaf-Zijl and
Berkhout 2007), and lowest during the top of the economic cycle (OSA 2006). In an
economic downturn, the use of flexible workers is very low as these workers are laid off
first when employers fed the need to bring down their workforce. Fluctuations in the
business cycle do, however, not afect dl sectors equdly; there is a mediating condition,
i.e. business cycle senstivity a the sector-level. The case-study andysis showed that the
sectors with a high degree of business cycle sensitivity are construction, architecture and
metdectro. In the sectors congtruction and architecture, the workload is related to the
number of building projects, which islargely determined by the business cycle. Especialy
in architecture, there is a difference between smdl firms that are more senstive to the
business cycle, and large firms that are less sensitive because they are always involved in a
certain number of large longterm projects (eg. the building of a hospita)®. The
metal ectro-sector is sengtive to the (internationa) business cycle because it produces
high-vaue consumer products, depends on resources such as oil and sted, and is largdy
geared towards export. The 2002-2004 downturn was reflected in a decrease in
employment in the metdectro sector of 17% (Van Loo, Grip et d. 2006), dthough this
was dso triggered by technologica innovations and outsourcing amed a improving

26 There is however not a one-to-one relationship between business cycle sensitivity and firm size, and |
leave it out of the further analysis.
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competitiveness. Of the remaining sectors with a low(er) degree of senstivity to the
business cycle, the home care and security sector have experienced a continuous increase
in demand in recent years, despite business cycle fluctuations. This is due to the ageing of
society in the case of home care, and political reasons in the case of security.

To assign the sectors membership scores in the set ‘business cycle sengtivity’; |
combine the data of Van den Toren et al. (2002) with the qualitative interview-data, and a
measure developed by ROA (the Research centre for Education and the Labour Market
of the Universty of Maastricht). The ROA measure is based on the fluctuations in
employment levels corresponding with economic changes (ROA 2007) (see table 1b,
appendix C, chapter three).

Table 6.7. Data on business cycle sensitivity

Sectors Business cycle sensitivity — fuzzy set member ship scores
1998 2001 2004
Horticulture 0.25 0.75 0.75
LAML 0 0 0
Metalectro 0.75 0.75 1
Energy 0.25 0.25 0.25
Construction 1 1 1
Retail: Supermarkets 0.25 0.25 0.25
Retail: Department stores  0.75 0.75 0.75
Cleaning 0.25 0.25 0.25
Architecture 1 1 1
Security 0.25 0.25 0.25
Home care 0 0 0

N.B.: the ROA sector-division does not entirely overlap with my sector-division: Horticulture and LAML
fall within agriculture and fishery; supermarkets and department storesin trade and repair, cleaning,
architecture and security within hotel& catering and commercial services, and home care services within
health care. Note: the figures for the energy sector do not correspond.

6.4.4 Internal flexibility arrangements
The two types of flexible labour andysed in this project are both externd numerica

forms of flexible labour. The use of this type of flexible employment is shaped within the
context of the overdl flexibility arrangements in a sector, which consst of various
internd and externd flexible dements. It has been agued tha if the flexibility
arrangements in a certain sector are focussed towards internd flexibility, the use of
externd flexibility is likely to be low. Firms initidly respond to a need to become more
flexible by increasing internd flexibility, such as the extenson of working hours and
overtime. This is related to uncertainty about the qudifications of externdly hired
personnel (Tijdens 1998). Only when internd flexibility is insufficient, they turn to
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external flexible labour (De Kok, Westhof et al. 2007; OSA 2007). However, thereis also
atrend since the 1990s whereby firms have increasingly shifted from the most optima
organization of the workforce within the firm, i.e. the internd labour market, to a focus
on new flexible employment relaionships externd to the firm, i.e. an externa labour
market (Grimshaw, Ward et d. 2001). By using externd flexible labour, firms restructure
thelr labour force into an internd core of permanent employees and a periphery of
temporary labour, which reduces labour costs and increases flexibility (Gryp et a. 2004, p.
37; Mitlacher and Burgess 2007, p. 402). Bringing these various arguments together it
can be concluded that internad and externd flexibility dways combine to a certain extent
as subgtitutes or complementarities. They are interrdated and employers are dways
looking for the right balance between the two (Schede 2002; Gryp, Van Hootegem et d.
2004; De Kok, Westhof et al. 2007).

The balance between internal and external flexibility is shaped by a series of other
elements such as the nature of the work, the size of establishments, and traditiond ways
of structuring the work in the sector. In the cleaning sector, internd flexibility is high:
most cleaners (over 75%) work less than 36 hours per week and the work is organised in
a highly flexible manner in terms of location and working hours. Due to this existing
high internd flexibility, the use of externdly flexible agency workers is low. This initid
internd flexibility is quite stable, dthough there are some shifts visble from the case-
study anaysis (see gopendix B). A desire to shift from externd to internd flexibility can
be observed in the home care sector over the last 10 years. Thisis relaed to the leve of
labour scarcity in home care services and the resulting need to atract and retain
employees (Van der Meer, Schaapman et al. 2007). In the horticulture sector, possibilities
to deploy permanent workers more flexibly (i.e. internd flexibility) have been increased
through an annuad working-time scheme initiated by employers and introduced in the
CLA in 2001. Employers in the security sector have unsuccessfully pushed for the
introduction of such an annud working time scheme. The main flexibility strategy in this
sector isalso traditionally internal in the form of part-time contracts and overtime. In the
sector architecture, externd flexibility is manly redised with posted workers or
freelancers. This externd flexibility is used in addition to atradition of interna flexibility
by means of overtime hours, which is a feature closdy linked to the creetive work of
architects. These are some examples of the way firms and socid partners organize
flexibility, and thereby also security, differently across sectors.
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To congtruct scores on the last sector-characteristic the internd element of the
total, flexibility arrangementsin a sector is anaysed. Appendix B contains an overview of
the various flexibility eements in the sector and a descriptive table with the most
important developments regarding interna flexibility arrangements based on the
guditative data-andydis and the previous evduation of the F&S Law (Van den Toren,
Evers et d. 2002). The scores in the table below are based on the extent to which 1)
firms in that sector report interna flexibility as a main flexibility strategy, and 2)
provisions on interna flexibility are laid down in the sector-level CLAS.

Table 6.8. Data on internal flexibility arrangements

Sectors Internal flexibility — fuzzy set member ship scores
1998 2001 2004
Horticulture 0.25 0.75 0.75
LAML 1 1 0.75
Metalectro 0.25 0.25 0.25
Energy 0.25 0 0
Construction 0.25 0 0
Retail: Supermarkets 0 0 0
Retail: Department stores 1 1 0.75
Cleaning 1 1 0.75
Architecture 1 1 1
Security 1 1 1
Home care 0.75 1 1

The table in gppendix B contans a descriptive overview of the internd flexibility
arrangements, how they have evolved and the way they relate to externd flexibility, i.e.
FT-contracts and TAW. These descriptions show that in some sectors the existing ways
to organise flexibility were restricted by means of legidative changes. In order to
continue with certain practices, employers and socid partners found new tools that in
fact enabled a continuation of existing practices. The man examples of this are visble in
the sectors congtruction, LAML and home care. The work in LAML and congtruction is
organised in temporary projects, which in LAML are related to the seasons. To ded with
the flexibility in work organisation that this required, employers used the option that
employees could be unemployed for brief periods while receiving unemployment
benefits. Because the Dutch government felt employers were too much putting the
burden of thisflexibility unto society, the possibilities for temporary unemployment were
restricted by law in 2000. Actors in both sectors have dedt differently with this new
ingtitutiona framework: in LAML employers wanted to retain their workers and offered

them open-ended contracts with various interna flexibility schemes, such as the shifting
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of working hours and ‘bridging periods. In the construction sector, employers have
shifted to more externd flexibility by means of subcontracting to other firms and to a
rapidly increasing number of self-employed (Polish) construction workers.

In the home care sector flexible workers were often agency workers. With the
increased legd and socid security for agency workers introduced with the F&S law,
agencies were charging higher fees. Thisisrelated to the increased risks that agencies run
when user firms for example send workers back to the agency (see chapter five). To
retain flexibility, home care agencies therefore looked for dternatives and developed
internd labour pools with directly hired people that were as flexible as agency workersin
terms of working hours and working location. What is occurring in these sectors is that
new methods are redirected towards existing ends. This comes very close to an instance
of ingtitutiona change anayticaly developed by Sreeck and Thelen (2005) and reflected
in propostion seven in chapter two. This is a type of change that they have cdled
conversion, whereby existing provisions are used towards new ends. However, what | find
is rather tha practices remain unchanged while the heading under which a practice is
labelled changes. | therefore term this process reversed-conversion. These practices, and to a
lesser degree dso the practices in the sectors horticulture and cleaning, show that
proposition seven can be confirmed, dbet regarding the second type

reversed/conversion.

6.4.5 Union membership
The find factor influencing the use of temporary work is the bargaining position of the

unions (Gryp et d. p. 109). A shift in the baance of power between unions and
employers associaions is likely to result in different collective bargaining outcomes. In
generd, unions take a criticd stance towards temporary work, mainly because their man
congtituency is working on the basis of open-ended contracts. Flexibilisation and flexible
workers often pose a threat to the postion of these ‘indders in the labour market
(Lindbeck and Shower 2002), dthough they can dso function as a ‘buffer’ to protect
ingders. Flexible workers have this ‘double face’: on the one hand they can protect the
insders while they aso pose athreat as they show tha the insders might dso become
outsiders.

The extent to which unions are able to redise ther vision is determined by their
dsrength a the barganing table. The barganing power of unions can be affected by
increasing openness to internationa competition. Raess and Burgoon have, for example,

found tha higher openness undermines the position of the unions in a sector and can
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leed to ‘concesson barganing (Raess and Burgoon 2006). One can imagine tha the
effect of openness is smdler in sectors with higher union densty. Also, the postion of
the unions is shaped by flexible labour in the sense that declining union membership can
be caused by an expanding flexible work force (Smith 2006). Because of less attachment
to their jobs, flexible workers are less likely to become amember of aunion. | argue that
sectors with high trade union dengty levels will have higher levels of security, and a
lower use of FT-contracts and TAW.

| measure union bargaining strength as their membership base in the sector.
Union bargaining strength can be more complex than membership numbers only and
might aso be related to factors such as the degree of professondisation, the totd
number of unions in the sector, and very important in the Dutch case, collective
bargaining coverage. In the Netherlands, union membership is generally low around 25%,
but collective barganing coverage is high, between 80-85% (Van Klaveren and K.
Tijdens (eds.) 2008). A recent study into the different bargaining levels across sectors
showed that this average coverage share differs very little across the sectors studied here.
Although not a the exact same level of measurement as the deven sectors, the study
showed that the level of collective bargaining coverage is around 80-85%, with the
exception of commercid services, where it is 46% (ibid. p. 215). Because union
membership levels are dso low in commercid service sectors (see table 6.9 below), | do
not further take the level of barganing coverage into account when assigning set
membership scores. The scores are only based on the level of union density, i.e. share of
union membersin the tota workforce in a sector. Satistics on union membership a the
same level as the eleven sectors are not avalable from CBS The correspondence of the
sectors with the CBS classification is taken up in the note under table 6.9.

The membership levels of CBS as share of totd employment for the closest
corresponding sectors in 1998, 2001 and 2004, and the directive for trandating
membership levels into fSQCA scores, can be found in table four in gppendix C in
chapter three. The scoring is an atempt to ‘truncate irrdlevant variation” (Ragin 2000, p.
161-165): The categories 0.75 and 1 for example show tha when membership is
relatively high, i.e. above the naiona average of 25%, smdl differences are no longer

very relevant. The main variations are captured around membership levels of 14-25%.
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Table 6.9. Data on union membership

Sectors Union member ship — fuzzy set member ship scores
1998 2001 2004
Horticulture 0.25 0.25 0
LAML 0.25 0.25 0
Metalectro 0.75 0.75 0.75
Energy 1 1 0.75
Construction 1 0.75 0.75
Supermarkets 0 0 0
Department stores 0 0 0
Cleaning 0.25 0 0
Architecture 0.25 0 0
Security 0.25 0 0
Home care 0.25 0.25 0.25

Note: The sectors horticulture and LAML are grouped under agriculture and fishery; metalectro falls under
mining and industry; energy is part of the sector energy and water; both retail sectorsfall under the sector
trade; cleaning, architecture and security are all part of the sector business services, and home care falls
under the sector health and well-being

6.5. Necessary and sufficient conditions for flexibility and security

6.5.1 Individual conditions relating to (changing) outcomes
The next step for fSQCA is to make one table containing both the set membership

scores for the five sector-characteristics and the scores for the outcomes. This table,
taken up in gppendix C, dlows determining which characteristics can be found together
with high flexibility or high security. According to QCA-language | heresfter refer to the
characteristics as ‘conditions and flexibility and security as ‘outcomes. With
conventiond datisticd measures, it is problematic when conditions (‘independent
vaiables) are interreated, which is not a problem and rather a core feature of QCA. The
combinations of conditions are discussed in the next section 5.1. The connectedness of
conditions is furthermore a basic dement for the notions of necessity and sufficiency,
which are the conclusons tha can made with QCA. With QCA, | determine which
conditions are necessary, and which conditions are sufficient for an outcome. N ecessity
and sufficiency are two different qudifications, i.e. they are not linear relaed to each
other and it can therefore not be concluded that one is for example ‘more or ‘higher’
than the other. It can ,however, be stated that a sufficient condition can by itsdf bring
about a certain outcome, though not aways, whereas a necessary condition aways leads
to the outcome when combined with other conditions.

Based on Boolean logic, a condition is necessary when it is dways present in
combination with a certain outcome. It might for example turn out that every time there
are grong unions in a sector, there is a high level of security. However, there are dso
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instances where | find strong unions, while there is no high security. | then conclude that
strong unions are necessary for a security strategy, but strong unions by themselves are
not enough, i.e. strong unions have to combine with other conditions to result in high
security. Instances of the outcome are therefore a subset of instances of the condition.
Because fSQCA is not based on absence or presence of conditions but on scores
between 0 and 1, a condition is consdered necessary when membership scores for the
condition will be higher than or equa to membership scores for the outcome; a high
score on the condition combines with an equd or lower score on the outcome (Ragin
2000). A condition is sufficient, if it dways leads to the outcome. However, other
conditions can aso lead to the outcome. | find, for example, that every time thereis high
flexibility in a sector, it is dso sengtive to business cycle. However, | dso find sectors
with high flexibility that are not sendtive to the business cycle. In tha case, business
cycle sengtivity can done lead to high flexibility and is therefore sufficient, but there are
adso other conditions leading to high flexibility. In the case of sufficient conditions
therefore, membership scores for the condition are equa to or lower than membership
scores for the outcome. High scores on the outcome will have equa or lower scores in
the condition. The condition is a subset of the outcome; although there are other ways to
achieve the outcome, the condition will always lead to the outcome.

To determine the extent to which conditions are a subset of the outcome or vice
versa, i.e. which conditions are necessary and which are sufficient, |1 plotted the
conditions on the X-axis agang the outcomes on the Y-axis in scatterplots, or X-Y plots
in QCA language (Wagemann and Schneider 2007). Because scores for necessary
conditions are higher than or equd to scores for the outcome, in case of necessary
conditions the sectors will be located in the lower right corner of an X-Y plot, under an
imagined diagond line from (0,0) to (1,1). As sufficient conditions have scores that are
equd to or lower than membership scores for the outcome, the sectors will be located in
the upper left corner of the plot when a condition is sufficient. If a condition is both
necessary and sufficient, dl sectors will plot exactly upon an imagined diagona line from
(0,0) to (1,1) in an X-Y plot. Appendix D contains dl the X-Y plots 30 in totd. | made
30 plots because there are five conditions for two outcomes, five times two is ten, for
three points in time. The diagond lines in the scatterplots do not represent aredationship
but were added to divide the plots in an upper-left and lower-right corner. Note that not
al X-Y plots contain 11 dots (i.e. sectors) because sectors with equa scores on both
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condition and outcome overlap. Looking back at the original table in appendix C alows a
determination of what the overlapping sectors are.

The plots, first of dl, show that there are no conditions whereby dl sectors plot
exactly on the diagonal, i.e. both necessary and sufficient. Secondly, there are only a small
number of plots where there is aclear pattern of sectors located in ether the lower right
or upper left corner. Because there are no plots in which all sectors are located in ether
corner of the plot, there are no pure necessary and sufficient conditions. | therefore
introduce a ‘measure of consistency’ to evauate the results. This measure is cdculated as
the sum of the consistent membership scores in a condition, divided by the sum of all
membership scores in a condition (Ragin 2005, p.10). A common minimum consistency
score is 0.75 (Rottiers, Marx et d. 2008). For my plots, it means that there cannot be
more than two sectors to fal outside the generd pattern of being in either the upper left
(sufficient conditions) or lower right (necessary conditions) corner of the X-Y plot. Note
that the number of outliersis not dways immediately visible as some sectors overlap. To
cdculate the consstency, | therefore looked back at the scores to determine if adot in
the plot represented more than one sector. Based on this minimum rate of consistency,
the following conditions are either necessary or sufficient. | excluded sectors with a score

of zero on both the condition and the outcome (see note under table 6.10).

Table 6.10. Necessary and sufficient conditions for flexibility and security

Outcome  Necessary Condition Year Consistency and outlier(s)
/Sufficient
Security  Sufficient Openness 1998 0.9
Outlier: architects *
Sufficient Scar city 1998 0.8 Outliers: Energy and
architects
Necessary Scar city 2001 0.8 Outliers: Department
stores and Home care
Sufficient Unions 2001 09
Outlier: Energy
Necessary Internal 2004 0.8 Outliers: construction
flexibility and supermarkets *
Flexibility Necessary Openness 20010 09
Outlier: LAML **
Necessary Internal 2001 0.8 Qutliers: Energy and
flexibility supermarkets **
Necessary Openness 2004 0.8 Outliers: LAML and
home care
Sufficient Scar city 2004 09

Outlier: Security ***
Note. * Energy excluded; ** Construction excluded; *** Department stores excluded
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The results show that business cycle senstivity is not a necessary or sufficient condition
for high security or flexibility & any point in time. For security strategies, al other four
conditions play arole a one point in time. Scarcity is the measure that plays a role in
both 1998 and 2001; it is sufficient in 1998 and necessary in 2001. In 1998 scarcity could
by itsdlf lead to security, while it required other conditions in 2001. This, however, does
not indicate a stronger effect of scarcity in either of the two years, the effect is instead
different. Openness was another factor that by itself could lead to security in 1998.
Srong unions are sufficient for security in 2001, and internd flexibility is a necessary
condition for security in 2004. Findly, it shows that the energy sector isin dl but one
instance either excluded (i.e. has a score of 0.0) or an outlier to the generd pattern. The
pattern found in this sector diverges quite a lot from the patern found in most other
sectors. For flexibility, openness and internd flexibility are both necessary in 2001,
openness done is necessary in 2004, and scarcity is by itsdf sufficient for flexibility in
2004. There are less clear outliers than for the security strategy, but LAML is the outlier
for openness in both 2001 and 2004.

As expected, openness and scarcity play an important role for the outcomes,
dthough the conditions do not aways influence the outcome as expected. Scarcity is
sufficient for high security in 1998, necessary in 2001, and not important for high
security at dl anymore in 2004. In 2004 the Dutch economy was dowly climbing out of
the downturn. It could therefore be that some sectors were indeed experiencing some
scarcity again, but due to insecurity about future developments this led to an increase in
flexibility rather than security. In line with the expectations, a high degree of openness is
mostly related to high flexibility, while high labour scarcity is related to high security. The
relationship is, however, not entirely clear-cut: openness is necessary for high flexibility in
2001 and 2004, dthough it dso leads to high security in 1998. It could be tha before the
F&S Law, openness was a reason to increase security, wheress after the law introduced
new flexibility possibilities, openness triggered the use of these new options.

As expected, strong unions are only found in combination with high security,
dthough their role is only sufficient in the year 2001. This might be explained by the fact
that the unions do not (yet) bargan extensively for security for temporary workers,
because these workers are not among the core of their membership base. Also, the year
2001 indicetes the economic boom. It might dso be the case that unions can only

influence security strategies when they have a strong bargaining position, although then it
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would aso be expected for labour scarcity to play arole. Findly, | find a mixed effect of
high internd flexibility: it is necessary for a high flexibility in 2001 and necessary for high
Security in 2004. In 2001, just after the economic boom, it might be that interna and
externd flexibility were increased smultaneoudly to ded with the high need for labour
power. In 2004, just after the downturn, employers and socid partners might have

preferred to hold on to workers and increasing security for temporary workers.

6.5.2 Paths leading to high flexibility and high security
One of the gtarting points of QCA, which distinguishes the method from for example

regresson anayss, is that conditions can be interrelated. Therefore, the next step is to
look a which combinations of conditions lead to high scores on flexibility and security.
In QCA-language, these combinations are often referred to as configurations. | will
however also term these paths, because | feel thisisaclearer term and it isin line with the
notion of ‘pathways to flexicurity (Wilthagen 2008). To andyse configurations, an
important requirement is fulfilled, namey that there are conditions tha are by
themsdaves necessary or sufficient. This is required because the overdl score of the
configuration adways equds the lowest scores of the separae conditions in the
configuration (Rottiers, Marx and Van den Bosch 2008, p. 14). With the daa gathered
for this project, it is however not possible to determine if entire configurations are
necessary or sufficient, because there were not enough sectors to make a scatterplot; for
any path found there was a maximum of two sectors in which a path applied.

Configurations not only combine the five conditions, but dso the absence of
these conditions. To indicate absence, | use negation which is nothing more than the
subtraction of the membership leve in a condition from 1: (membership in set not-B) =
1- (membership in set B). For example membership in the set business cycle sensitivity is
0.75, then the membership in the set not high business cycle sengitivity is 0.25. In QCA
the term ‘not-high’ is preferred over ‘low as they might entail two distinct categories.
The number of possible combinations of presence and asence of dl five conditions
then amounts to 32 (two to the power of five). For each sector and each year, there are
32 possible combinations of presence and absence of combinations leading to a high
score for flexibility or security strategy. | brought this large table back to a table only
containing the configurations tha score 0.75 or higher and that lead to a high score (i.e.
>/=0.75) for flexibility or security, see appendix E.

To congruct the paths | now use letters to indicate conditions: O stands for

openness, S stands for scarcity of labour, B stands for business cycle sengtivity, | stands
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for internd flexibility strategy, and U stands for strong unions. When a condition is
present, this is indicated by an upper-case letter; a lower-case letter indicates absence. A
path can therefore look like this: O* s*b*I*u, where upper-case O and | indicate high
openness and high internd flexibility strategy, and lower-case s, b and u indicate absence
of scarcity, business cycle sengtivity and strong unions. The * indicates the logical and in
Boolean dgebra Laja and indicates the intersection of sets, which amounts to the
lowest vaue of any condition in the set. After andysing al 32 combinations, | looked
which configurations scored 0.75 or higher, and combined with a score of 0.75 or higher
on security and/ or flexibility. Some configurations were contradictory: this means that
the same path in one sector leads to a score of 0.75 or higher on flexibility and/ or
security, and in another sector to a score of 0.5 or lower. | therefore cannot conclude
that this configuration leads to a high score on one of the two. When contradictory
configurations occur within the same year (see table in appendix E), | exclude them from
the analysis.

The table in appendix E shows that in 1998, the paths leading to high security are
dl unique, i.e. there is not one condition that is absent or present in dl configurations.
However, absence of labour scarcity is present in dl paths except for the one in the
metaectro sector. In 2001, agan dl combinations are unique, dthough now presence of
scarcity is present in dl paths except for one, in the sector department stores. There are
two paths in 2001 that dso led to high security in 1998: O*S*B*i*U and o*s*B*I*u. In
the first path al dements are present save internd flexibility strategies, and in the latter
path high business cycle sensitivity and internd flexibility combined with the absence of
the other three dements leads to high security. The latter combination dso leads to a
high security strategy in 2004. In 2004, three paths lead to a high security strategy, and
they dl contain the absence of labour scarcity. Looking &t dl three years, the paths leading
to a high security strategy are mostly unique, dthough scarcity of labour plays arole in
most cases. Contrary to what | expected, the absence of labour scarcity is found in
combination with high security in 2004, and in dl but one path in 1998. In 2001,
presence of labour scarcity is found in dmogt dl paths leading to high security. These
findings point to a consistent focus on security in the sectors cleaning, department stores,
metdectro and construction; a focus that is independent from cyclicd movements and
corresponding levels of labour scarcity.

In 1998, there are two different paths leading to high flexibility, found in the
sectors energy and architecture. It is striking that the two paths are the mirror images of
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esch other: in the energy sector only strong unions are present while in architecture al
elements are present except for strong unions. In 2001, there is only one path, in the
energy sector, that leads to high flexibility. In this combination, high openness and strong
unions combine with absence on the three other conditions. This same combination
leads to high flexibility in the energy sector again in 2004. In 2004, there are two other
pahs that lead to high flexibility, one in metdectro and the other in the sectors
horticulture and architecture. These paths dl share one eement: high openness to
competition. In line with what | expected, high openness is present in every path leading
to high flexibility in 2001 and 2004. From 2001 therefore, high openness is a consistent
element in al paths leading to high flexibility.

I now look at the paths leading to flexicurity, i.e. the smultaneous occurrence of a
high flexibility and a high security strategy. As shown in section 3.3, there was flexicurity
in supermarkets in 1998, and in dl three years in home care services. However, when
andysing the paths leading to these outcomes, the table in appendix E shows that the
paths contain contradictory elements: in other sectors the same paths lead to alow score
on flexibility and/ or security. Therefore, there are no paths that unambiguoudy lead to
flexicurity.

As a find sep | want to look a which paths are important in andysng
developmentsin flexibility and security strategies. Table 6.3 showed that there is one clear
development that stands out: flexibility increased between 2001 and 2004. The sectorsin
which this change took place are LAML, metaectro, energy, construction, cleaning, and
architecture. Only in the sectors congtruction, cleaning, and architecture this change
occurred together with a change in the path leading to high(er) flexibility?”. These
changes are taken up in the table below:

Table 6.11. Changing paths leading to increased flexibility

Sectors 2001 2004 change

Construction o*S*B*i*U o*s*B*i*U From Stos
Cleaning O*S*b*I*u O*s*b*I*u From Sto s
Architecture O*S*B*I*u O*s*B*I1*u FromStos

27 Note that these developments towards increased flexibility do not always result in a high score on
flexibility strategy (i.e. 0.75 or higher).
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These devdopments in the paths dl show one clear development; there is only one
condition that consistently shifts over time. In all three sectors, the development towards
higher flexibility was accompanied by a shift from the presence to the absence of Iabour
scarcity. A decrease in the scarcity of labour between 2001 and 2004 due to the economic
downturn has probably enabled employers and their representatives to wage their power
and extend the flexibility options offered by the F&S Law. The increase in flexibility
between 2001 and 2004 was dso visble in the naiond-level andysis in chapter five,
where | referred to a statement by the trade unions in which they argue that this increase
deviates too much from what the law intended, indicating an instance of drift.

6.6. Conclusions
In this chapter | andysed the occurrence of and developments in flexibility and security

in eleven sectors of the Dutch economy. A centrd eement of these flexibility and
security outcomes are the CLA-provisions as they can deviate from what is laid down in
the F&S Law, both to increase flexibility and/ or to increase security. | chose to look a
three points in time: 1998, 2001 and 2004, to include two man developments in the
Dutch labour market; one is an ingtitutiona development, i.e. the introduction of the
F&S Law in 1999, and one is a development in the Dutch economy, i.e. a downturn
between 2002 and 2004. The first step was to show if propostion 4, that strong informa
ingtitutions lead to little change is indeed true, but | did not find enough evidence to
draw this concluson. There are four sectors with very little change, and only one sector,
congruction, is the same as the sectors with strong informd ingtitutions. The next step
was to determine in which sector and when, high flexibility combined with high security,
i.e. flexicurity. Table 6.1 shows that in the sector home care flexicurity exists and has
become more baanced over time. The interview-data reveded that employers and socid
partners look for ways to balance flexibility and security in order to retain workers.

The next step shows tha most changes in flexibility and security took place
between 2001 and 2004, and entaled an increase in flexibility in sx out of the even
sectors: LAML, metaectro, energy, construction, cleaning and architecture. There was a
decrease in security between 1998 and 2001 despite the economic boom: The
explanation for this could be that the unions focus too little on security for flexible
workers, and manly bargan to mantan security for ‘insders, i.e. ther man
congtituency. Regarding the increase in flexibility between 2001-2004, it seems that while
between 1998 and 2001 the new flexibility options of the law were not yet fully used,
they were developed further after 2001. Here the economic and the ingtitutiona changes
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reinforce each other: ingtitutiondisation with the F&S Law offers possiilities, but the
economic Stuation has to create favourable circumstances to enable parties to make use
of these possihilities. Peak organisations of trade unions have indicated that extensions of
the use of FT-contracts further than what the law intended is undesirable. | therefore
argue that for trade unions, these deviations entail an instance of drift.

The andysis of these changes shows that there is some convergence between
sectors over time, i.e. the patern has become less dispersed. The explanation for this
could be tha socid partners across sectors take over each other’s provisons as they
become more aware of wha socid partners negotiate in other sectors. However, other
options could be that in times of an economic downturn socia partners were less willing,
or maybe less able, to agree on how to deviate from the national framework.

In a next sep | andysed five sector characterigtics that measure externd
pressures and the power bdance in collective bargaining. By using the logic of necessity
and sufficiency and X-Y plotsin fSQCA, | found tha openness and labour scarcity were
the most important factors, with openness mainly corresponding with high flexibility and
labour scarcity mainly with high security. These outcomes are in line with the expected
effects of changing power relations. However, there were two remarkable observations:
openness was sufficient for security in 1998 and scarcity became sufficient for flexibility
in 2004. For the issue of scarcity it might be that scarcity was indeed rising in 2004 but
because there was ill much uncertainty regarding future demand, flexibility was more
important for employers and socia partners. On the other hand, openness was important
for high security in 1998, while it was necessary for high flexibility in 2001 and 2004.
Here, it could be tha while before the F&S Law, openness was a reason to increase
security, the new options available after 1999 incited employers to expand their flexibility
strategies.

Srong unions were sufficient for high security only in 2001, and thereby played a
smdler role than expected. It might be that unions focus little on security for temporary
workers as they are not their main congtituency and/ or they only play a role when they
have a strong bargaining position, as was the case during the 2001 economic boom. The
results show that internal flexibility plays a small and mixed role: it was necessary for high
flexibility in 2001, and necessary for high security in 2004. The relationship between
interna and externd flexibility is therefore mixed: in the sectors horticulture, LAML, and
department stores interna and externd flexibility are combined, while in the sectors

home care and construction they are used as substitutes for one another. As one type of
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flexibility is subgtituted for another while practices do not change, we here find instances
of atype of ingitutiond change | have termed reversed-conversion. Findly, business cycle
sengtivity was never necessary or sufficient for high flexibility or security. 1t might be
that the effect of the business cycle was picked up better by the conditions openness and
labour scarcity.

In QCA, conditions are dlowed to interreae, creating the possbility of many
different paths leading to a Smilar outcome. In this project | found tha there are many
unique paths leading to high flexibility and security. Nevertheess, there are some
patterns. the paths leading to high security in 2001 almost all contain high labour scarcity.
In 2004, dl pahs leading to high security contain low or absent labour scarcity, which is
contrary to what | expected, but in line with the andysis of individud conditions. When
andysing the paths leading to high flexibility, | found that the paths in 2004 dways
contain high openness. In 2001, there is only one path leading to high flexibility, but this
isan identical path to the one found in 2004, again containing high openness. Thisisalso
in line with the andysis of the individud conditions. The home care sector was the only
sector containing a baance between flexibility and security, and can therefore be termed
a ‘flexicurity sector’. However, there is no path leading unambiguoudy to the flexicurity
outcome due to contradictory eements. Findly, | andysed which changes in the paths
correspond with the increasing flexibility between 2001 and 2004. This showed a clear
result: three out of the six sectors with an increase in flexibility had a change in their
path; construction, cleaning, and architecture. The change in every path wasidentical: the
configuration shifted from high to low labour scarcity. Decreasing labour scarcity due to
an economic downturn changed the power baance in favour of employers and enabled
them to increase their use of flexibility options offered by the F&S Law. This
characterigtic of the state of the economy, together with the characteristic ‘openness, are
the core factors reating to flexibility and security. These mechanisms therefore explan
the nature and extent of temporary work, much more than what might be expected

more, the unions.
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Appendix 6.A. Table security and flexibility indicator s
FT-contracts

Security strategy
Sectors

Horticulture 1998
Horticulture 2001
Horticulture 2004
LAML 1998
LAML 2001
LAML 2004
Metalectro 1998
Metalectro 2001
Metal ectro 2004
Utilities 1998
Utilities 2001
Utilities 2004
Construction 1998
Construction 2001
Construction 2004

Retail: supermarkets

1998

Retail: supermarkets

2001

Retall: supermarkets

2004

Retail: department
stores 1998

Retail: department
stores 2001

Retail: department
stores 2004
Cleaning 1998
Cleaning 2001
Cleaning 2004
Architects 1998
Architects 2001
Architects 2004
Security1998
Security 2001
Security 2004
Home care 1998
Home care 2001
Home care 2004
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Flexibility strategy  FT-contracts

Sectors

Horticulture 1998
Horticulture 2001
Horticulture 2004
LAML 1998
LAML 2001
LAML 2004
Metalectro 1998
Metalectro 2001
Metalectro 2004
Utilities 1998
Utilities 2001
Utilities 2004

Construction 1998
Construction 2001
Construction 2004
Retail: supermarkets

1998

Retail: supermarkets
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Retail: supermarkets

2004

Retail: department

stores 1998

Retail: department

stores 2001

Retail: department
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Architects 2001
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Home care 2001
Home care 2004

Duration

OCOORFRPPFPPOOOOOOOOO

o

o

eNeoNeolololoNoNeoolNoNoeNe ol

Number

OCOORPPRPPOOOOOOOOO

o

o

PRPPOOORFREFRLREFRLROOOO

Interval FT-contracts

eNoNeololololNoNeNoll i i i ol i)

=

o

PRPPOOOO0OO0OOOO0OO0OO

OCOO0OPrPOOPFrRPROOFRrLROOOOO

=

o

POOOOORFrRORrRrEFrLrROOO

Use of flexible contracts

POOPRPOORFRPROOOOORrPEFrOo

o

o

eNeol lNoloNolNoNoNoNoNoNoNel

fsQCA
TOTAL Score

P OOBRRNMNMNMNOONEFELPDNNO

N

o

WNWOOOMNREFENRFL,LROOO

229

0
0.75
0.75
0.25
0.25
0.75

0

0
0.75
0.75
0.75

1

0

0
0.25

0.75

0.25

0.25



Appendix 6.B. Descriptive tableinternal flexibility and internal and exter nal flexibility elements

Sector
Horticulture

LAML

M etalectro

Energy
Construction
Super -
markets
Department
stores
Cleaning
Architects

Security

Homecare

230

Internal flexibility

Low internal flexibility; mostly external with seasonal labourers and agency work. Strong increase in seasonal central-and eastern European (Polish) agency
workers. To combat the problems with fraudulent agencies social partners introduced a certification scheme. This increases the possibilities to use agency
workers and was drawn up in relation to extended internal flexibility in the CLA from 2001 trough annual working time accounts.

Seasonal peaksin workload traditionally dealt with by temporary unemployment benefits, now dealt with internaly by &) contracts with “bridging periods” for
winter months; b) shifting of working hours, and c) saving overtime hours in summer for time off in winter. More use of external flexibility due to legal
restrictions on offering ‘bridging periods during winter time. Peaks in workloads increase due to increasing size of land parcels. dight increase in self-
employment (i.e. externa flexibility).

Low internal flexibility. Increasing competition from low-wage countries, strong increase in subcontracting and outsourcing. Decline in open-ended contracts,
increase in external flexible workers such as agency workers, posted workers, and FT-contracts. Employers would like to expand the limits on working hours.
Some braches have internal flexibility in annual working time accounts (e.g. ASML). In shipbuilding attempts were made to introduce these as well.

Low need for flexibility dueto low sensitivity to the business cycle. Recent liberalisation of the energy market and concomitant changing work processes
created huge increase in demand for temporary external flexible labour such as FT-contracts, TAW and outsourcing.

Low internal flexibility and decreasing: work traditionally organised on the basis of subcontracting and contracts related to duration of projects; externa
flexibility increasing: share of self-employed workers doubled in recent 5 years. Temporary use of unemployment benefits restricted from 2000 and higher
premiums for FT- compared to open-ended contracts. Agency work traditionally low

Very low interna flexibility due to high degree of external flexibility: small on-call contracts (many <12 hours), flexible working hours, and fixed-term
contracts. Low TAW due to costs of agency fee, except in distribution centres.

Very highinterna flexibility by means of annual working time accounts; Attempts of employers to increase flexibility of peripheral workersviaan FT-
contracts

Very high internal flexibility in working hours and locations; large share of permanent part-time contract. Increasing competition based on tenders and
cleaning contracts for one or two years. Employers therefore wish to increase external flexibility by means of fixed-term contracts but in CLA-negotiations
lower wages are often given more importance to reduce costs.

Very high internd flexibility by means of overtime hours, related to the ‘creetive process. Trade unions am to bring down overtime by stimulating temporary
postings, employers find this hard to reconcile with often person-specific skills. Some increase in externa flexibility after the introduction of the F& S law.
Highinternal flexibility via part-time work and flexible working hours/overtime. Failed attempts by employers to introduce an annua working time account
because unions say peaks are too unpredictable. Slight increase in external flexibility with fixed-term contracts and pay-rolling

Internal flexibility in working hours and part-time work; slight shift to increasing focus on internal flexibility by substituting use of TAW with internal labour
pools. Higher flexibility needed due to government policy amed a increasing competition resulting in more ‘dpha-helps’; fixed-term and smaller contracts



Sectors

Internal flexibility

External flexibility other than FT and TAW

working time
account

Flexible
hours

time

‘bridging
periods

Part-
time

labour
pools

Out- Posted
sourcing | workers

Subcon-
tracting

On-call
contracts

Seasonal
workers

Self-
employed

Pay_

rolling

Alpha
helps

Horticulture ‘98

X

Horticulture ‘01

X

Horticulture ‘04

X

LAML 98

LAML ‘01

LAML 04

X| X[ X

Metdectro ‘98

Metalectro ‘01

Metdectro ‘04

XXX XXX X[ X

XXX
XXX

XXX

Energy ‘98

Energy ‘01

Energy ‘04

Congtruction <98

Congtruction <01

Construction ‘04

XXX

X|X|*

Supermarkets ‘98

Supermarkets ‘01

Supermarkets ‘04

XXX

Depart.stores ‘98

Depart.stores ‘01

Depart.stores ‘04

XXX

Cleaning ‘98

Cleaning ‘01

Cleaning ‘04

XXX

XXX X[ X] X

Architects ‘98

Architects ‘01

Architects ‘04

Security ‘98

Security ‘01

Security ‘04

XXX XXX

Home care ‘98

Home care ‘01

Homecare ‘04

X[ X[ X

XXX X[ XX
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Appendix 6.C. Conditions and outcomes

Sectors

Horticulture 1998
Horticulture 2001
Horticulture 2004
LAML 1998

LAML 2001

LAML 2004
Metalectro 1998
Metalectro 2001
Metalectro 2004
Energy 1998
Energy 2001
Energy 2004
Construction
1998
Construction
2001
Construction
2004
supermarkets
1998
supermarkets
2001
supermarkets
2004

department stores
1998

department stores
2001

department stores
2004

Cleaning 1998
Cleaning 2001
Cleaning 2004
Architects 1998
Architects 2001
Architects 2004
Security 1998
Security 2001
Security 2004
Home care 1998
Home care 2001
Home care 2004
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Conditions
Busin. cycle
sensitivity
0,25
0,75
0,75
0
0
0
0,75
0,75

0,25
0,25
0,25

0,25
0,25
0,25
0,75
0,75

0,75
0,25
0,25
0,25

0,25
0,25
0,25

Labour

Openness  scarcity
0,75 0,25
0,75 0,75
0,75 0,75
0 0,25

0 0,75

0 0,75
0,75 0,75
0,75 0,75
1 0,75

0 0,25
0,75 0,25
1 0,25

0 0,25

0 0,75
0,25 0,25
0,75 0
0,75 0,25
0,75 0
0,25 0
0,25 0,25
0,25 0
0,75 0,25
0,75 0,75
0,75 0,25
0,75 0,75
0,75 0,75
0,75 0,25
0,25 0,25
0,25 0,75
0,25 0,25
0,25 0,25
0,75 0,75
0,75 0,25

Outcomes
Unions Internal Security
strength  Flexibility —strategy

0,25 0,25 1
0,25 0,75 0,25
0 0,75 0,25
0,25 1 0,25
0,25 1 0,25
0 0,75 0,25
0,75 0,25 0,75
0,75 0,25 0,75
0,75 0,25 0,25
1 0,25 0

1 0 0
0,75 0 0
1 0,25 0,75
0,75 0 0,75
0,75 0 0,75
0 0 0,75

0 0 0,25

0 0 1

0 1 0,25

0 1 0,75

0 0,75 0,75
0,25 1 1
0 1 0,75

0 0,75 0,75
0,25 1 0
0 1 0,25

0 1 0
0,25 1 1
0 1 0,75

0 1 0,75
0,25 0,75 0,75
0,25 1 1
0,25 1 1

Flexibility
strategy

0

0,75

0,75

025

025

0,75

0

0

0,75

0,75

0,75

1

0
0
0,25
0,75
0,25

0,25



Appendix 6.D. Scatter plots
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Appendix 6.E. Configurations leading to high flexibility or security

Note: shaded cells indicate relevant outcomes

Configuration Outcomes Sector Year Contradictory
O*s*b*i*u Sec: 1 Flex: 0 Horticulture 1998
Sec: 0.25 Flex: 0.25 Supermarkets 2001
Sec: 0.25 Flex: 0.25 Supermarkets 2004
o*stb*I*u Sec: 0.25 Flex: 0.25 LAML 1998 In 1998
Sec: 0.25 Flex: 0.25 LAML 2001 and 2004 for
Sec: 0.25 Flex: 0.75 LAML 2004  both flexibility
Sec: 1 Flex: 0 Security 1998 and security
Sec: 0.75 Flex: 0 Security 2004
Sec: 0.75 Flex: 1 Home care 1998
o*s*b*i*U Sec: 0 Flex: 0.75 Energy 1998
O*s*b*1*u Sec: 1 Flex: 0 Cleaning 1998
Sec: 0.75 Flex: 0.25 Cleaning 2004 1n 2004 for
Sec: 1 Flex: 1 Home care 2004 flexibility
O*s*b*i*U Sec: 0 Flex: 0.75 Energy 2001
Sec: 0 Flex: 1 Energy 2004
0*S*b*I*u Sec: 0.75 Flex: 0 Security 2001
0*s*B*1*u Sec: 0.75 Flex: 0 Department stores 1998
Sec: 1 Flex: 0 Department stores 2001
Sec: 1 Flex: 0 Department stores 2004
o*s*B*i*U Sec: 0.75 Flex: 0 Construction 1998 In 1998 for
Sec: 0.75 Flex: 0.25 Construction 2004 flexibility
Sec: 0.75 Flex: 0.75 Supermarkets 1998
O*S*b*I*u Sec: 0.75 Flex: 0 Cleaning 2001 For flexibility
Sec: 1 Flex: 0.75 Home care 2001
O*s*B*I*u Sec: 0.25 Flex: 0.75 Horticulture 2004
Sec: 0 Flex: 0.75 Architects 2004
o*S*B*i*U Sec: 0.75 Flex: 0 Construction 2001
O*S*B*I*u Sec: 0 Flex: 0.75 Architects 1998
Sec: 0.25 Flex: 0.25 Architects 2001 In 2001 for
Sec: 0.25 Flex: 0.75 Horticulture 2001 flexibility
O*S*B*i*U Sec: 0.75 Flex: 0 Metalectro 1998
Sec: 0.75 Flex: 0 Metalectro 2001
Sec: 0.25 Flex: 0.75 Metalectro 2004
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Chapter 7 - Conclusions: the Dutch approach to flexicurity
in temporary work

7.1. Introduction
The Netherlands has atradition of areatively widespread use of temporary agency work

(TAW) and afar degree of fixed-term (FT-) employment. Due to externa pressures to
increase competitiveness in mainly the 1990s, the share of the two types of temporary
labour in the Dutch labour market grew rapidly. This development should be seen in
light of falled attempts a decreasing the level of dismissal protection in the Netherlands;
discussions surfaced in the late 1960s and continue until the present day. The increase in
temporary work triggered a pressure for new ingitutions. Because agreement on
fundamentd reform of the system of dismissd protection could not be redlised, reform
focussed on cregting a stronger legd framework for temporary employment while
increasing the possibilities for its use. A key ‘ingtitutiona entrepreneur’ in the drawing up
of this regulation was the Minister of Socid Affars and Employment, Ad Mdkeat, who
drafted a memorandum titled ‘Flexibility and Security’ in 1995. In light of the Dutch
corporatist tradition, Minister Melkert presented the memorandum to the socia partners
asking their advice. The socid partners responded with a unanimous advice in 1996,
which was amost entirely taken over in the 1999 Flexibility and Security (F&S) law.
Because this ingtitutiond change was to a large extent backed by the socid partners, it
can be regarded as areform (Hall and Thelen 2009).

While the concept of flexicurity has only become widespread across Europe after
the F&S law was introduced, a Dutch academic aready coined the term to describe the
development of the flexicurity policy in 1998 (Wilthagen 1998). In the policy debate on
flexicurity, the link between the European level and the Netherlands has aways remained
strong, and the European Commission recently designated the Netherlands as an
‘example of flexicurity pointing specificdly to the regulations on TAW and FT-
contracts (European Commission 2007b).

After the F&S law was introduced, the Ministry of Socid Affars and
Employment commissioned an evaluation study into its effects (Van den Toren, Evers et
d. 2002). A man concluson of this sudy was that the increased possbilities to use
temporary employment had not (yet) been used because of the scarcity of labour caused
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by the economic boom & the time. These results triggered this project in which along-
term perspective is goplied to the anayss of the ‘Dutch agpproach to flexicurity. A
perspective covering gpproximately ten years from the early-to mid 1990s until 2004-
2006 enables an andysis of the ingtitutiona changes brought about by the F&S law as
well asafull economic cycle (1999-2005). Not only does the Dutch case alow an analysis
of developments before and after the F&S law, which thereby functions as a ‘quas-
experiment’, but it is dso an intriguing case to anayse the role of collective bargaining in
flexicurity outcomes. Therole of the social partners within collective bargaining is strong,
as the Netherlands has a corporatist industrid reaions system, but ther role was
reaffirmed in the F& S law through the legal technique of 3/4-mandatory law. This means
that socid partners can deviate from the law in their collective agreements, and as most
employment contracts in the Netherlands are covered by a collective labour agreement
negotiated a sector-leve, this is the most gopropriate leve for an andysis of flexicurity
outcomes.

Because the introduction of the F&S law was partly a codification of
developments dready taking place, it can best be understood as an endogenous,
incrementd ingtitutiona change. To understand this change theoreticaly, | determined
the gpplicability of five types of ingtitutiond change taken from scholars of ingtitutiond
theory. Ingtitutiond change can be more or less ‘pah-dependent’ according to the
strength of informal institutions, i.e. norms and customs. The influence of these informal
norms is established in the study of changes within sectors. As actors dways trigger
ingtitutiond change, the study furthermore included an andysis of the core actors, the
‘ingtitutiona entrepreneurs. Also, changes dways occur within a certain power structure
that can be more or less shaped by economic developments. A set of propositions was
developed on the basis of this theoreticd framework. As these are linked to the research
guestions, the answers to the propositions will be included in the sections answering the
research questions. This chapter contains the main findings of this project, structured
according to the ‘blueprint’ of research questions and propositions developed in chapter
three.

The next section deds with the development of temporary work and how it
became normdised and ingtitutiondised over the course of the 1990s and early 2000s
(research questions one and two). | hereby contrast the Netherlands to Denmark,
Germany and the United Kingdom to ddinegte if there isindeed such athing asa‘Dutch

goproach’. In section three | present the answers to research question three and present
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the findings concerning security in temporary employment, which is the definition of
flexicurity used in this project. Section four shows how socid partners across sectors
have implemented the F&S law and whether this has increased the similarities or rather
the differences between sectors (research questions four and five). Relating these
outcomes back to the theories on ingitutiond change in section five shows that the
multi-level structure of the Dutch mode is not incorporaed in the existing body of
theory. Section six contains the answer to the overarching research question: Wha is the
Dutch approach regarding the extent, nature and organization of flexicurity in temporary
work? Section seven concludes this chapter and this book with policy implications and

suggestions for further research.

7.2. Normalisation and institutionalisation of temporary work
To understand the specific nature of the process of normaisation and institutionaisation,

| compared the Netherlands with Denmark, Germany and the United Kingdom (UK).
Denmark is an example of a Nordic type of regulation where temporary employment is
largely incorporated in mainstream labour law and the fleshing out of the regulation on
labour issues in generd is mainly left to the socid partners. The regimein the UK grants
little protection to regular and temporary workers dike. For example, agency workers are
often regarded as sdf-employed and thereby fdl outsde the scope of labour law. The
German regime is based on detaled regulation of temporay employment whereby
restrictions and rules on equd treatment are lad down in nationd law. The Netherlands
and Germany are often grouped together as both being part of a dudistic employment
regime (European Commission 2008b), but the Netherlands has recently been depicted
a a unique modd (Sorrie 2002), or is grouped together with the more inclusve
Scandinavian countries (EIRO 2007, p. 3). With the F&S law, the am was indeed to
decrease the gap between ingders and outsiders and was therefore an atempt to move
towards a more inclusive regime.

Normalisation occurs when a practice becomes more and more widespread and
norms develop that designate a practice as normd and legitimate. Ingtitutiondisation is
the process whereby a practice becomes regulated in forma rules, such as lawv and
collective labour agreements (CLAS). The instance where informa norms become
formalised in law is the point where normalisation and institutionalisation intersect. TAW
has increased rapidly in dl countries during the 1990s. At the same time, restrictions on
TAW in terms of eg. license schemes or certain sectors where TAW could not be used
were lifted. In dl countries, product market regulations on TAW were completely

241



A Dutch Approach to Flexicurity?

liberdised, with the exception of Germany, where a license requirement gill exists. In
some countries this increase in externd numerica flexibility was accompanied by some
increase in security for agency workers: regulations clarifying the employment status of
agency workers have been introduced in Denmark and the Netherlands and the UK
introduced new rules on equal treatment.

The development in FT-contracts shows a mixed patern: it incressed in
Germany and the Netherlands and decreased in Denmark and the UK. The decrease in
the latter two countries took place & the same time that stricter regulaions were
implemented in light of the EU-Directive on FT-contracts. Also, in Denmark and the
UK the labour market is in generd more flexible due to lower dismissd protection.
Because this dready entails a higher degree of externd numericd flexibility, the pressure
to use FT-contracts is lower for employers. In countries where rules regarding dismissd
are still (perceived to be) strict, the use of temporary work is higher; in the Netherlands it
is twice as high as in Denmark and the UK. There is, however, a difference between
Germany and the Netherlands dthough the level of dismissd protection does not vary
that much according to the OECD (2004); there is a higher share of TAW and FT-
contracts in the Netherlands. This can be explained from the new rules of the F&S law
that enable amore extensive use of FT-contracts, and the fact that the Netherlands has a
longer history of TAW and it is more accepted, i.e. the level of normdisation of TAW is
higher (see section 2.2).

It seems that developments in use indeed follow the developments in regulation,
dthough the reaionship between the two is difficult to disentangle and both can take
place smultaneoudly. It is however clear that there was no increase in the share of
temporary employment &fter the introduction of redtrictions. In Denmark FT-
employment decreased after more regulation, and TAW increased after deregulation in a
Stuaion where TAW is not (yet) extensvely regulated in CLAS. In the German case an
increase in FT-contracts and agency work followed or corresponded with deregulation.
The andysis of the UK showed that a dight decrease in FT-employment corresponded
with atightening of regulations on FT-work by the Labour government in late 1990s and
the recent restrictions introduced in light of the EC Directive. The share of TAW in the
UK on the other hand increased repidly. In the Netherlands there was a (further)
increase in the use of FT-contracts after deregulation in the late 1990s, and we can
observe a decrease in TAW &fter regulation introduced in that period. However, because
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the restrictions on operaing in the agency work market by means of a licensng system

were abolished, there was ahuge increase in illegal agency work businesses.

7.2.1 Normal for whom?
The concept of normaisation implies a state where things previoudy being contested

somehow become accepted. However, there is a thin and shifting line between
normaisation and contestation. It was the growing pressure for flexibility by increasing
global competition that triggered the growth of temporary employment. Because of these
pressures, employers pushed for regulations facilitating the use of temporary work, which
were in many cases deregulations of the TAW sector. Whereas employers in most
countries, alittle lessin Denmark, pushed for deregulation, unions have mostly opposed
temporary work, mainly TAW, because of its precarious naure. Nevertheess, unions
have taken a more accepting postion, sometimes under pressure of growing
unemployment, and tried to bring temporary work within the scope of labour law and
collective labour agreements. The level of consensus on the normality of temporary work
is the lowest in Germany, while in the UK socid didogue is week and there isin generd
little role for collective bargaining.

In Denmark and the Netherlands cooperation and consensus between the socid
patners is highest, dthough the power base of the unions is very different: a
membership base of 80% in Denmark compared to 25% in the Netherlands. While the
Danish unions have a gtrong role in sectors, aso due to the importance of the CLA, the
Dutch unions are mostly or only strong in consultative bodies at national level. The share
of temporary work between the Netherlands and Denmark dso varies: the very large use
of TAW and FT-contracts in the Netherlands is due to the higher protection of the
open-ended contract. The high use of TAW needs further explanation and this is found
in the large role of the socid partners, mainly those in the TAW sector, that have dways
lobbied for normalisation and institutionalisation of the sector (see next section 2.2).

The process of normalisation is often presented as a linear process, but this study
shows that when normalisation has taken place, there can dso be a way back; there can
be a cyclicd movement from normadisaion back to a situaion where a practice is
contested. This became visible from the in-depth analysis of the Netherlands. In the mid-
1990s the socid partners agreed on a new ingtitutiona framework combining flexibility
and security in temporary work consisting of WAADI and the F& S law. At the time, they
agreed on the baance lad down in the law and the possbility for socid partners to
deviatein CLAs. A decade later, however, the unions reneged on this position and stated
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that the law should be changed to set the maximum duration of FT-contracts from three
to two years (STAR 2007). The maximum deviation in a CLA should then be three years.
The underlying god to change the regime is to close the gap between insders and
outsiders, where FT-workers still constitute too much a group of outsiders. Employersin
contrast argue tha the possbilities to deviate are used in a reasonable manner and firms
require the negotiated extra flexibility. Whereas the socid partners had reached
consensus in 1996 and contributed to normaisation of temporary employment, in 2007

they take in opposing positions and the field has (again) become contested.

7.2.2 Ingtitutional entrepreneurs
Normalisation and ingtitutiondisation of flexible work does not occur automaticdly: it

requires action by so-cdled ‘ingtitutiona entrepreneurs. The in-depth study of the
Netherlands showed how the strong role of the largest employers organisations (ABU),
and later also the unions, resulted in the extensive use of and regulation on TAW. Mainly
employers played an important role in lobbying for TAW, while the desgn and
implementation of regulation of the TAW sector is strongly shaped by both parties. The
ABU has effectivdly made use of various srategies to bring about normdisation and
institutionalisation (Koene 2005). Koene has shown how the ABU actively lobbied for
the recognition of temporary agency work in the 1970s and 1980s. The ABU operated on
the margins of the Dutch economy for two decades before it ganed legitimacy. This
legitimacy was mainly related to growing unemployment and the falure of the public
employment services to adequately alocate labour power in the labour market. In this
development, the ABU saw its window of opportunity and openly promoted agency
work.

The ABU was one of the architects of the current regulatory regime surrounding
agency work as pat of the F&S Law. The ABU can be consdered an ingtitutiona
entrepreneur when they actively lobbied for the legitimacy of the industry dl the way to
being involved in the drawing up of aformd framework on agency work (Koene 2005;
Koene 2006). The two main entrepreneurs behind the F&S law were, however, the
Minister of Socid Affairs and Employment, Ad Melkert, who drew up the memorandum,
thereby drawing on the work of his predecessor in 1993, and the labour foundation
STAR that agreed dmost unanimoudy on the features of the new flexicurity policy
framework.

When the license scheme for the TAW sector was lifted through WAADI in
1998, the ABU again jumped in the regulatory vacuum tha had existed for dmost ten
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years and introduced its own licensing scheme for the sector. The ABU hereby is the
centrd actor in determining wha should be the focus in regulation of the sector; the
main issue they set out is to combat fraudulent agencies. As the ABU together with the
main unions have become established playersin the field, new ingtitutiona entrepreneurs
have gppeared on the stage contesting the boundaries of what is regulated in the CLAS
covering the sector. A centrd new player is an association abbreviated as VIA,
representing agencies that employ mostly Eastern-European agency workers. The VIA
negotisted saverd CLAs with smdl trade unions especidly for foreign agency workers.
The established employers and employees' representatives argued that the am of the
VIA isto undercut employment conditions and successfully prevented recognition of the
VIA-CLA. The VIA, on the other hand, argues that while dl their members are certified
by ABU, they are consistently refused a place a the bargaining table. More research into
this issue is needed to determine what exactly is going on but for the moment it is clear
that as the ABU developed from an entrepreneur into a defender of the status quo, new

institutional entrepreneurs contesting the boundaries of the field are entering the stage.

7.3. Flexicurity in temporary work
The debate on the combination of flexibility and security has led to an academic as well

as a policy debate. Almost a decade after the first academic paper on the topic was
published by a Dutch scholar, the European Commission promoted flexicurity as a key
policy strategy for labour market reform across Europe. In 2007, the Commission
published a report containing common principles of flexicurity, components of
flexicurity, and pathways to flexicurity. These principles, components and pathways are
al formulated in rather broad terms and this project is an attempt to make a specific
element of flexicurity more tangible. In the Netherlands, the flexicurity regime of the
F&Slaw links up with the component and principle of flexible and reliable employment
contracts, and the pathway of ‘tackling labour market segmentation’ (European
Commisson 2007b). Although this is a limited definition of flexicurity as a policy
Strategy, as a comprehensive strategy should entail a combination of various components
and pathways, it isavalid academic attempt to make the concept tangible and measurable.
In this project flexicurity is based on the flexicurity-matrix’, and entails a combination of
external numerical flexibility and job, employment, and/or income security.

Both a nationd and sector-leve the presence of flexicurity was scrutinised. In
Germany, Denmark and the Netherlands, deregulation of the market for temporary work

has mainly been accompanied by income security. As a result, there is till a certan
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baance between flexibility and security in these countries; in the UK, however, thereisa
one-sded focus on flexibility. Yet, as the security provisons in Denmark, Germany and
the Netherlands are subject to further decentralised negotiation within CLAS, the balance
between flexibility and security within CLAs might show a different picture. In the
comparative country-study | presented some evidence of instancesin which CLAstilt the
flexicurity baance towards flexibility rather than security. This andyss shows that it is
not enough to observe nationa-leve regulations and thereby conclude that a country is
an example of flexicurity. The next step that needs to be taken in the flexicurity policy
debate is to move to the level of the CLA, where the actual negotiations on flexibility and
security take place. In this project this analysis has been carried out for the Netherlands.

It has been argued that the CLA “is one of the most powerful ingtitutions of the
Dutch economy” (Delsen 2002, p. 12). The CLA indeed plays a key role in the
implementation of nationd legidation. Many provisons of the F&S law ae 3/ 4-
mandatory to stimulate solutions talored to the specific needs of parties negotiating a
CLA. In chapter five | showed the deviations from the law in the mgority of CLAS
covering dl sectors and in the CLAs for the agency work sector. In both cases, there has
been an increase in flexibility over time. Of the deviations from nationd-level provisons
on FT-work, most entall more permissive rules than what is stated by law. In the CLAs
for the TAW sector flexibility has increased after 2004 by a subgtantia extension of the
period before which agency workers move to FT- or open-ended employment. The law
sates that this period of ‘agency work clause’ should be 26 weeks, while the CLAS have
extended thisto 78 and 130 weeks, depending on the CLA. The share of agency workers
with such contracts is around 15% and 5% respectively. These developments might be
explaned by the economic downturn in 2002-2004 that changed the power baance
between socia partnersin favour of employers.

7.3.1 New securities, new constellation of risks
After the introduction of the F&S law, the share of TAW in the Dutch labour market

went down. This is partly related to the economic boom of the time when temporary
contracts are commonly replaced by open-ended contracts. Another factor was however
the new distribution of risks tha the F&S law brought about. Agencies had to take on
the respongbilities related to the role of employer and take on more risks, such as the
risk to continue paying a wage when there is no more work for the agency worker.
Wheress before 1999, these risks were carried more by the agency workers themsalves,
they were now partly shifted to the agencies. To somehow insure themsdves againg this
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risk, agencies first of dl tripled or quintupled the legd agency work phase. In addition,
agencies increased the fees for the user firms, and asked for guarantees of work when
they employed the agency worker on the basis of FT or open-ended contracts. In some
cases, user firms were dso advised to replace an agency worker that was entitled to an
FT-contract with one that was in phase A.

Because the rules on FT-contracts were relaxed with the F&S law, the share of
FT-contracts increased, although in line with the devel opments before 1999 and the F& S
law did not entall a clear bresk. In some cases, such as for example in the sector home
care, the increasing prices for agency workers were circumvented by hiring more workers
on FT-contracts. The new rules for FT-work entailed a shift in risks from employers to
FT-employees. Comparing TAW with FT-work, it is clear that TAW 4ill entals lower
risks for user firms. when an agency worker fdls sick or there is no more work, the
employer can send the agency worker back to the agency. An FT-employee still hasto be
kept on for the duration of hisor her contract.

Chapter five showed that the share of temporary work in the Netherlands and
the new distribution of risks should be seen in light of broader ingtitutiona changes,
which entalled the shifting of risks of sickness and disability from the state to employers.
A st of new rules implemented throughout the late 1990s and early 2000s entalls that
employers are obliged to continue paying wages when an employee gets sick for an
increased period of time and are obliged to invest in the reintegration of sick workers.
Because of these inditutiona changes, temporary work in generd becomes a more
atractive dternaive. As the stae shifts more risks towards employers, it increases the

pressure for employers who in turn shift the risks to temporary workers.

7.3.2 Developments within sectors: drift and reversed-conversion
The trend across the Netherlands of more flexibility in CLAS was corroborated in an in-

depth study of eeven sectors. Because most employment reaionships in the
Netherlands are covered by sector-leve CLAS, this is the most gppropriate leve of
anaysis. | carried out arepeated cross-sectional analysisincluding a period just before the
F&S law was introduced (1998), a period of economic boom (2001) and a period of
economic downturn (2004). Flexibility and security a& sector-level were measured by
CLA-provisons on FT-contracts and TAW, and the share of both types of employment
in the sector. The research shows tha there was a rise in flexibility in the mgority of
sectors between 2001 and 2004. Based on this, the Dutch unions have argued that the

implementation of the F&S law is moving away from wha was intended at the time it

247



A Dutch Approach to Flexicurity?

was developed. This can be understood as an instance of drift dthough not for al parties,
employers fed the deviaions from the law are reasonable and in line with the needed
flexibility.

During this period of incressing flexibility between 2001 and 2004, the
differences between sectors declined, indicating convergence. Because of regular reports
by the Dutch Ministry of Socid Affairs and Employment on the deviaions from the
F&S lav socid patners in one sector or firm became knowledgesble of what is
negotiated elsawhere. This congtitutes an instance of benchmarking possibly leading to
learning processes and convergence. The developments across sectors have become
more smilar and more oriented towards flexibility in a period in which the Dutch
economy went through a downturn. It might be that because of the decentraisation of
issues to negotiations within CLAS, economic pressures are more directly reflected in
CLA-provisions (also see below).

To understand these developments over time and remaining differences between
sectors it is important to understand the externd pressures posed by globdisation and
the (resulting) power baance between socid partners. Externd pressures and changes in
the power baance are best ceptured by four sector characterigtics. sengtivity to the
business cycle, openness to competition, the scarcity of labour and the membership base
of the trade unions. Based on quditative studies of deven sectors, an additiona
characterigtic came to the fore: internd flexibility. The impact of internd flexibility for
the use of and CLA-provisons on temporary work can vary. Both can be used as
substitutes or rather as complementary parts on an entire flexibility strategy in afirm. A
comparison of the sectors showed that the two types of flexibility are indeed used in
various constellations across sectors and also that this changes over time.

In some sectors, new rules on a certan type of flexibility decreased its
dtractiveness compared to other types. Examples are found in construction and an
agricultural sector. Because the law banned the use of temporary unemployment financed
by the state, firms had to find new ways to accommodate the pressure to remain flexible.
In the agricultura sector this was redised by internd types of flexibility such as saving
overtime hours to use them in the low season. In congtruction the solution was to use
more self-employed (Polish) consgtruction workers who carry the risks of unemployment
themselves. In these sectors, new arrangements were used to perpetuae the existing
practice of temporary unemployment. New practices were used to meet old ends.
Understanding these practices as ingtitutiond change, the type ‘converson’ developed by
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Streeck and Thelen (2005) comes closest. However, conversion entails aredirection of an
exiging ingtitution towards a new end. Because | here find the opposite development,
namely the use of new ingitutions to further existing ends, the prectice is best
understood as rever sed-conversion.

To compare the impact of the five sector-characteristics across deven sectors
and over time, | combined the quditaive case study with a method that bridges the
divison between quditative and quantitative anayss: Quditative Comparative Andysis
(QCA). This andysis showed that the most important factors shaping flexibility and
security are the level of openness and the degree of labour market scarcity in the sector.
In line with the expectations, higher openness leads to more flexibility while higher
scarcity leads to higher security, dthough the pattern is not dways consistent over time.
As expected dso, internd flexibility sometimes leads to more focus on flexibility while at
another point in time it entals higher security. In explaning the shift towards more
flexibility between 2001 and 2004, | found that the sectorsin which this took place went
through a sate of scarcity of labour to abundance. When labour was scarce, employers
tried to retan workers, while a shift to aundance increased the power of employers
trandating into incressed flexibility. A remarkable result was tha trade union
membership plays ardativey smal role in redising security, possibly because security as
| defined it is security for temporary workers, which are not the main constituency of
trade unions.

As the economy went through a downturn, the CLA was indeed adjusted and
provided itsdf a useful tool to change the sectord ingtitutions in line with sector-specific
needs. As change took place through coordination between socid partners, the CLA is
gill a ussful tool for coordination; the Netherlands remains a coordinated system of
industria relations. However, the sector-level andysis aso showed a decreasing role for
the trade unions in negotiating security for temporary workers. Although institutions
reman in place, the power of the unions seems more dependent on the economic

conditions such as labour scarcity.

7.4. Small-scale institutional change, lar ge scale consequences?
The F&S law was partly dravn up in response to externd pressures relaed to

globaisation resulting in increased use of temporay work by employers. As this
behaviour was dready trandated in CLAS, the implementation of the F&S lawv can best
be regarded as an incrementd ingtitutiona change. Peter Hal, Wolfgang Sreeck and

Kathleen Thelen are scholars who have developed various types of ingtitutiond change
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that is smdl and incrementd, but can have large-scale, discontinuous results (Streeck and
Thelen 2005; Hdl and Thelen 2009). By stressing discontinuity, they depart from an
academic tradition stressing the continuity of ingtitutions due to inertia and path-
dependency (North 1989; Pierson 2000). In this project, | determined the degree of path-
dependency by assessing the effect of informd ingtitutions in ingtitutiona change. North
(1989, 1990) has argued that informd ingtitutions, i.e. norms and customs, can never
change discontinuoudy and because forma ingtitutions are embedded in them, cause
path-dependent change. | proposed that the changes after the F&Slaw would be smaller
in sectors with strong norms and customs on temporary work. Because this effect was
only visible in one sector, the results were not strong enough to confirm this proposition.
It could be tha sectors with strong informa norms on externd flexibility are aso
accommodating to increases in new types of flexible employment, i.e. temporary work.
Another possbility could be that the pressure to increase flexibility is strong to the
degree that it changes behaviour regardless of informal institutions in sectors.

The drawing up and implementation of the F&S law was clearly backed by
centrd coditions of employers and trade unions, the STAR presented an advice on
flexibility and security on 1996 that was dmost entirdly trandated into the F&Slaw. The
type of ingtitutionad change that best describes it is therefore reform. In addition, another
type is dso adequate to describe this change, namely layering; or the introduction of new
ingtitutions on top of existing ones. The centrd ingtitution of the framework on flexible
labour is dismissd protection. Around the Dutch legidation on dismissd protection,
which employers fed is quite strict (Scheele, Theeuwes et d. 2007), employers find ways
to ded with their need for flexibility. Extended possibilities to use FT-contracts were in
fact introduced through the F&S law to give employers more flexibility in light of the
perceived rigidity of the system of dismissal protection.

The F&S law ddiberately accorded an important role for the socid partners to
develop CLA-provisons that could deviate from the F& S law. This way socid partners
could amend the rules in line with their sector-specific needs. This possbility was taken
up by many socid partners, in most cases to extend provisons on FT-contracts further
than the law stipulates (Smits and Van den Amede 2007). In this sense, the lower-level
ingitution the CLA is layered unto the nationd-level provisons. However, this
description does not hold entirely, as the sector-level ingtitution is actualy a trandation
of ingitutions from nationa to sector-level. Sreeck and Thelen’s notion of layering
proves difficult to goply to the Dutch practice of 3/ 4-mandatory lawv and the Stuation
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whereby ingitutions change and interact a various levels. Raher, in the Netherlands
there is a process of multi-led layging whereby the F&S law was layered around the
existing rules on dismissal and CLAs arein turn layered unto the F& S law.

The Dutch corporatigt ingitutions remain in place and socid partners in the
Netherlands ill use the CLA as aplatform for cooperation and negotiation on flexibility
and security. Although the day-to-day economic redlities within firms might play an
increasingly important role as aresult of decentrdisation, it cannot be concluded that the
CLA in the Netherlands is going through a process of displacement. The content of the
CLAs by contrast are however undergoing a process of change, dthough this change is
not percaived as such by dl the actors involved. Whereas employers fed that the
deviations from the law regarding FT-contracts are responsible and in line with the
intentions of the legidator, unions see a practice best classfied as drift. Here again the
multi-level nature of ingtitutiond change comes to the fore: a the naiond-level there is
reform and layering while a a lower level there might be drift and reversed-conversion.
These results show the lack of a multi-level dimension in the existing typologies of
ingtitutiond change. What is dso currently missing in the literature on typologies is a
reversed type of conversion where existing practices are not so much used towards new
ends, but rather new practices are used to perpetuate existing practices. By means of
these two additions, this project has contributed to the theory on incrementd en

endogenous institutional change.

Large scale-consequences in the Netherlands?

One of the premises on which Sreeck and Thelen’s typology is based is that change can
be smal and incrementd, but ill have large, discontinuous conseguences. Can we
observe large-scde consequences in the Netherlands? The Netherlands gill has a
corporaist system of industrid reations with daborate structures of coordination
between employers and trade unions. These structures remain the vehicle whereby |abour
market reforms are developed and implemented. Thisis very clear regarding the F& S law,
which was drawn up by and based on consensus between the socid partners. Also, the
3/4-mandatory nature of many provisons of the F&S law furthers the role of the socid
partners.

This, however, only gpplies to the way in which ingtitutiona change takes place.
Another issue is the question of the nature of ingtitutiona changes in terms of content:
which issues are negotiated and implemented in practice? The sector-level anaysis shows
that when it comes to implementation, flexibility is stressed rather than security. The
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reason for this is likely to be the impact of economic developments and the resulting
shift in the power bdance between unions and employers. | observe that when the socid
patners are less embedded in nationd-level ingtitutions, the demands of the market are
more easily trangposed in sector-level ingtitutions. Because the nationa-level ingtitutions
ae ddiberately desgned to be less congraning, the power bdance between socid
patners & a lower level comes more to the fore, and this power badance is to a large
extent shgped by economic conditions. Although the structures of coordinaion remain
fully in place, decentrdisation creates a Stuaion whereby the market becomes a
coordinator (Desen 2002, p. 17). As the fleshing out of nationd-levd policy is
decentralised to lower levels, market forces play a stronger role in the negotiation process.
The impact of the market, however, relates to the power balance between social partners,
more specificdly the postion of the unions. In the Netherlands, the unions are
ingtitutiondised a nationd-level but week a sector-levd. In Denmark, there is a very
high union density rate and unions play a strong role in sector-level negotiations.
Decentralised bargaining does not include macro-economic issues and instead the
more immediate day-to-day pressures experienced by firms increasingly come to the fore
(Ibsen and Mailand 2009). Due to processes associated with ‘globdisation’, the
developments in the (internationd) market and (internationd) economy become a much
more important factor confronting socid partners. When the state retredts to leave the
socid partners to reach an agreement under these circumstances, the impact of market
forces, can play a larger role in policy implementation. Although the time span in this
study is relaively short (10-15 years), these trends might point to future discontinuous

change.

7.5. The Dutch approach to flexicurity
Because of the stdemate in reforming the Dutch system of dismissd protection the

Dutch government reformed the ingtitutiona framework on temporary work in 1999,
Increesng normadisation of temporay work, manly for employers, preceded this
ingitutionad change. As a result of these changes, the Dutch employment regime
intended to become less dudistic and attempted to move to the Scandinavian modd. In
the Netherlands the “flexicurity pathway’ of reducing labour market segmentation was
followed, & least on paper. In line with Dutch corporatist traditions, the socid partners
played an important role in the design of the flexicurity policy. The implementation of

the F&S law dso entalled a Dutch methodology; the F&S law leaves room for socid
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partners to deviate from the law through collective bargaining via the mechanism of 3/4-
mandatory law.

An important reason to implement the 1996 advice practically unchanged was the
fact that socid partners had been able to conclude a set of reforms that both parties
agreed with. However, where socid partners in the mid-1990s reached consensus and
presented a unanimous advice on flexibility and security, some cracks in the consensus
are emerging. In light of the trandation of nationa-leve law into sector-level outcomes,
the pesk trade union federations argue tha CLA-provisions ae drifting away from the
intentions of the F&S law. Whereas in 1996 they agreed tha deviations from the law
should be dlowed, they argued in 2007 that the maximum duration of FT-contracts
should be brought down from three to two years and deviations above three years the
law should be prohibited. The consensus of 1996 no longer exists and a gap is showing
between employers associaions on the one hand and trade unions on the other.

Substantively, the introduction of the flexicurity regime marks a move away from
for example Germany, which focuses on internd flexibility. Form a procedurd
perspective it seems there is no bresk with the corporatist tradition: socid partners were
involved in the design of the F&S law and play a key role in its implementation. In
practice, however, it is not clear that the system has become more inclusive; the flexibility
offered by the law is used and extended up to the point where the Dutch trade unions
have stated that the practices have drifted avay from the intentions of the law. The core
system of employment protection has remained unchanged and the F&S law has been
layered around it. As employers look for ways to increase flexibility, they therefore
maximise the flexibility of the group that is dready flexible, the temporary workers. This
has recently been highlighted in a proposa by Donner, the Dutch Minister of Socid
Affars and Employment, to temporarily extend the maximum number of FT-contracts
in the law from three to four. As the system of dismissa stays intact, this is where the
extraflexibility will come from.

The level of trangtions from temporary to open-ended employment in the
Netherlands is Smilar to that in Germany and lower than that in Denmark and the UK.
Also, the unions have a wesker bargaining position within sectors in the Netherlands. |
therefore conclude that the F&S law has not entailed a move to the Danish modd; in
many ways the Netherlands is gtill very smilar to Germany and, drawing on the recent
position of the unions regarding the flexicurity reform, might be moving closer than they
were a decade ago. In addition, decentrdisation in the Netherlands has led to a
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heightened importance of market forces in sector-level negotiations, pointing to a
possible dight move in the direction of the UK. The leve of trangtions is, however,
lower in the Netherlands and the use of temporary employment more than double. The
Dutch gpproach, therefore, entails a hybrid mode ill containing dudistic ements, an
increased importance of market forces, and attempts to move towards the Scandinavian
model.

This project has shown tha there is less flexicurity when one moves from the
level of nationa law to the levd of collective bargaining. The assertion that the
Netherlands are an ‘example of flexicurity’ should therefore be treated with caution. |
have however chosen a limited definition of flexicurity, focussng on security in
temporary work, and the outcomes therefore do not hold for flexicurity in the Dutch
labour market in generd. However, the attempt to normalise temporary work was one of
the pillars of the Dutch flexicurity policy in 1999. The outcomes show that this god has
nevertheess not been (fully) reached. Though socid partners agreed a the nationd levd,
they are often not able to create a similar balance between flexibility and security through
collective bargaining. This is likey related to the power deficiency of the Dutch trade
unions, an aspect on which the Netherlands differs subgtantialy from that other
‘example of flexicurity, Denmark. The atempt to make a shift towards the Danish
goproach has not been very successful. Risks have not been redistributed to a large
extent between regular, permanent workers, and temporary workers. The recent crisis has
dso shown that the burdens of economic adjustment are il largely borne by this
‘buffer’ of externd flexibility. In short, in its gpproach to flexicurity, the Netherlands is
still quite Dutch.

7.6. Implications and further research
Various findings in this study point to a changing role of the Dutch trade unions. For

various reasons, flexibility has become an increasingly common outcome of decentralised
negotiaions between socid partners. The Dutch unions have evduated these outcomes
as drifting too far away from what the legidator intended with the F&S law and have
cdled for dricter rules a the centrd level (STAR 2007). A dricter framework would
dlegedly bring insders and outsiders closer together. However, the ‘perverse effects’ of
these regtrictions have aso been discussed in this project: employers increasingly replace
the temporary worker after the maximum permitted number of contracts rather than
offering an open-ended contract (Knegt, Hessdink et d. 2007). Rather then setting

boundaries, the trade unions might invest more in increasing security for temporary
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workers by increasing equdity in pay and remuneration and access to high-quality,
general traning. Together with the flexibility they offer, this will increase the
attractiveness of temporary workers and increase employment instead of job security.

Security for flexible workers as defined in this project turned out to be more
related to economic developments, such as an increase in the scarcity of labour, than to
the union’s position within a sector. It seems unions can only exert power in centra-level
negotiations but not within sectors or firms. This is relaed to their low membership
levels when compared to eg. Denmark. Also, it seems that the unions (still) teke a
defensive stance towards temporary work in order to protect the ‘indgders in the labour
market, which is their membership base. To creste a more encompassing strategy and
also to attract new groups of workers as their members, the unions could engage morein
the development of new types of security for temporary workers, and investigate which
types of flexibility might benefit workers. Sarting from a negotiation standpoint that
flexibility is a desired aspect of the employment relaionship for both parties; the red
interesting discussion can take place what flexibility means for whom and how to
develop it in practice.

The empiricd andysisin this project started with afour-country comparison tha
showed that in the Netherlands, Germany and Denmark, flexibility is to a large extent
balanced by security. However, in Denmark and Germany a similar regime applies as in
the Netherlands. socid partners can deviate from nationd law in CLAs. Therefore, to
redly assess the flexicurity in these systems, a smilar study as | caried out for the
Netherlands should be carried out in these countries. In order to truly assess the leve of
flexicurity in these ingtitutiona settings, the CLA-level needs to be taken into account. A
study of this nature was beyond the scope of this book but without a doubt a very
important step forward in the understanding of flexicurity in practice.

| have amed to take the concept of flexicurity and gpply it to a case that is often
seen as an ‘example of flexicurity’. | have thereby come across the difficulty of making
this relatively new concept measurable. | have defined flexicurity in this project as
security for temporary (i.e. flexible) workers. This is line with severd dements of
flexicurity as outlined in the academic and policy debate, but it does not cover all aspects.
We ae ill only a& the beginning of developing ways to measure flexicurity, and
especidly more encompassing measures sill have to be developed. Mainly in chapters
four (regime-comparison) and six (sector-comparison), | chose to develop flexibility and
security separately instead of moving directly to flexicurity. This stance points to what |
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consder an important issue in the debate on how to measure flexicurity. Under what
conditions can two dements, i.e. flexibility on the one hand and security on the other, be
brought together under the single heading of “flexicurity’? Can any element of flexibility
and any dement of security gpply, or can some eements not be included? This issue
becomes increasingly pressng when more encompassing definitions of flexicurity are
used than the one employed in this study. These questions ill need to be answered
within studies between countries, between CLAS, and between actud labour market
outcomes. This way, researchers can dso gain ingght into the different ways in which
flexicurity is understood in different ingtitutiona settings. The only way to develop the

concept of flexicurity further isto develop good indicators.
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Samenvatting (Dutch summary)

Een Nederlandse aanpak van flexicurity”? Onderhandelde ontwikkelingen in de

vormgeving van tijdelijk werk

Toenemende flexibilisering van arbeidsreaties gedurende de jaren 80 en 90 van de
vorige eeuw leidde tot de roegp om hervorming van het Nederlandse arbeidsrecht en tot
de Wet Flexibiliteit en Zekerheid in 1999. Deze ‘Flexwet’ werd inhoudelijk vormgegeven
door de vakbonden en werkgeversorganisaties, de ‘socide partners, binnen de Stichting
van de Arbed (SivdA). De SvdA kwam in 1996 met een unaniem standpunt over de
vormgeving van de Flexwet, op uitnodiging van de toenmdige minister van Socide
Zaken en Werkgelegenheid, Ad Mdkert, die het jaar daarvoor de ‘Nota flexibiliteit en
zekerheid’ uit had gebracht. De Flexwet had tot dod “een nieuwe baans’ te creéren
tussen flexibiliteit en zekerhedd op de arbeiddsmarkt. Om dit te bereiken werd een
herverdding cruciaal geacht van de risico’s die verbonden zijn aan een arbeldsrelatie.
Deze herverdeling had met name betrekking op uitzendwerk en contracten voor
bepadde tijd, die ik in het Engdls, zods vagk gebruikdijk is in internationde literatuur,
samen aanduid met de term ‘tarpaay wak’. In deze samenvatting gebruik ik liever
‘tijdelijk- en uitzendwerk’” omdat tijddijk werk in het Nederlands vedd aleen wordt
gebruikt om contracten voor bepadde tijd aan te duiden. Andere dementen van de
Flexwet naast tijdeijk- en uitzendwerk hebben betrekking op minimum garantieloon
voor oproepkrachten, rechtsvermoedens voor kleine contractjes, ontdagprocedures, etc.
Met name de rechtspostie van uitzendkrachten, maar ook die van werknemers met
bepadde tijd contracten, werd versterkt terwijl restricties rondom het gebruik van dit
type contracten tegelijkertijd werden versoepeld. Deze hervormingen zouden daarmee
bijdragen aan de ‘normdisering’ en ‘ingtitutiondisering’ van tijddijk- en uitzendwerk.

In dit project isin kaart gebracht hoe werkgevers en socide partners omgaan met
het nieuwe kader van de Flexwet, en hoe het hun gedrag ten aanzien van tijddlijk- en
uitzendwerk beinvloedt. Er is gekozen om niet de vise van individude werknemers mee
te nemen omdat de nadruk ligt op hoe het beleid binnen bedrijven vorm krijgt. Het was
daarom van wezenlijk belang om werkgevers maar ook de CAO-partijen te ondervragen
over hun ervaringen en beed. Socide partners hebben een crucide rol bij het invullen
van de Flexwet omdat ved bepaingen dechts ‘driekwart dwingend’ zijn; dit betekent dat
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socide partners in hun CAO awijkende bepdingen op kunnen nemen. Dit kunnen
zowel bepdingen zijn die drikter zijn, ds bepdingen die juist minder strikt zijn ten
opzichte van de Flexwet.

Om het ontwerp van de Flexwet en de daarop volgende ontwikkelingen te
duiden is gebruik gemaakt van theorieén over instituties en institutionele verandering. De
term ingtituties is vedomvaitend en heeft zowe betrekking op formee ds informele
regels die gedrag vormgeven. In dit project zijn formee ingtituties de wetten en CAO-
bepdingen rondom tijddijk- en uitzendwerk; informee ingtituties zijn normen en
waarden rondom tijdelijk- en uitzendwerk. Omdat de Flexwet dedls een codificering was
van wat er d in de jaren *90 in CAOs werd afgesproken, zijn theorieén over endogene,
incrementele ingitutionele verandering het meest bruikbaar. De ontwikkdling van de
Flexwet isin lijn met de Nederlandse benadering in het arbeidsrecht wat tot doel heeft
trends te codificeren en daarmee buitenbeentjes ‘binnen boord” te hden. De
onderliggende motivatie van de wetgeving is het stimuleren van een breed draagvlak voor
beeidsveranderingen, ook wel het ‘poldermode’ genoemd. Dit is ook te zien in het
belang dat werd gehecht aan inbreng van socide partners voor de vormgeving van de
Flexwet, asook de rol die hen wordt toebedeeld door middel van driekwart dwingend
recht. Enkele theoretici die zich hebben verdigpt in theorievorming over endogene,
incrementele verandering hebben een typologie ontwikkeld met verschillende soorten
van deze vorm van ingitutiondle verandering. Op bass van een andyse van de
ontwikkelingen in de formele en informee ingtituties rondom tijddlijk- en uitzendwerk
wordt gekeken welk type het beste de veranderingen in Nederland beschrijft. Hiernaast is
er aandacht voor de actoren die een rol hebben gespedd bij de vormgeving van de wet
en de verdere uitwerking ervan in CAOs. Deze actoren kunnen individuen zijn, maar ook
organisaties, zoals bijvoorbeeld een vakbond.

Nederland is door de Europese Commisse (EC) aangeduid ds een “voorbedd
van flexicurity”. Met de term “flexicurity’, letterlijk vertaald ds flexizekerheld” wordt een
baans tussen flexibiliteit en zekerheid op de arbeidsmarkt aangeduid. Een bdangrijke
reden da de EC Nederland beschouwt as voorbedd is de Flexwet, en met name de
bepdingen rondom uitzendwerk en contracten voor bepadde tijd. Omdat deze studie
een sap verder gaat da wat er in de Flexwet staat en ook kijkt in hoeverre socide
patners juist afwijken van wat er in de Flexwet is vastgelegd, biedt het inzicht in
hoeverre Nederland inderdaad as een ‘voorbedd” kan worden getypeerd. Flexicurity is

een term die ongeveer ten tijde van het ontwerpen van de Flexwet opkwam in kringen
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van beleidsmakers en wetenschappers in Nederland en Denemarken. Denemarken is
overigens een ander ‘voorbedd van flexicurity’; niet door een specifieke beleidsmaatregel
maar vanwege een stelsel van samenhangende en ekaar versterkende indtituties. Dit zijn
de reatief soepee ontdagbescherming, de relaief hoge uitkeringen, en een actief
arbedsmarktbeeld om mensen snd van baan naar baan te helpen. Denemarken wordt
dan ook in met name Europese beeidsstukken aangeduid ds een ‘staat van flexicurity’
terwijl Nederland wordt gezien ds een land met een duiddijk flexicurity-beleid’.

Het begrip flexicurity staat analytisch en theoretisch nog in de kinderschoenen en
wordt door wetenschappers op verschillende manieren geinterpreteerd. In een recent
document heeft de EC flexicurity gedefinieerd aan de hand van een zeventd
‘gemeenschappdijke principes (ammmn pindpey, vier ‘paden’ (pathways), en vier
componenten. Deze dementen maken samen van flexicurity een omvangrijk begrip dat
een groot ded van arbeldsmarkt- en socide zekerheidsbeled in een land omvat. Voor
onderzoekers ligt er een uitdaging om dit begrip hanteerbaar en meetbaar te maken, om
uitspraken te kunnen doen over flexicurity in de praktijk. Omdat de EC de eementen
rondom uitzendwerk en contracten voor bepaade tijd aanhadt om Nederland te duiden
ds ‘voorbedd is in dit project gekozen voor die focus. Flexicurity is gedefinieerd ds
zekerheid voor werknemers een tijddijke- of uitzendbaan. Dit duit aan bij de eerste van
de vier componenten van flexicurity, namelijk flexibele en zekere arbeidsrdaties, en bij
het pad ‘tegengaan van segmentatie op bads van arbeidsovereenkomst’. De resultaten
van de andyse in dit project hebben dan ook dleen betrekking op die vorm van
flexicurity; er kunnen geen uitspraken worden gedaan over “flexicurity in Nederland’.

De andyse is onderverdedd in drie fases en hanteert een perspectief van 10-15
jaar, afhankelijk van de fase. In de eerste fase was het doe om een goed bedld te krijgen
van de specifieke kenmerken van de regulering van zekerheid in tijddijk- en uitzendwerk
in Nederland. Hiertoe is Nederland vergdeken met Denemarken, Duitdand en Groot
Brittannié (GB). Per land isin kaart gebracht hoe het aanded tijdelijk- en uitzendwerk en
de regulering ervan zich heeft ontwikked sinds ongeveer begin jaren <90. Een
vergdlijking van het aanded tijddijk- en uitzendwerk laat zien dat Nederland koploper is
met ruim 20%. Ongeveer 3% hiervan is uitzendwerk. Het aanded uitzendwerk in
Duitdand ligt rond de 1% en tijddijk werk rond de 15%. Denemarken en GB hebben
beiden een aanded tijdelijk- en uitzendwerk van ongeveer 10%; in GB is bijna de helft
hiervan uitzendwerk, terwijl dit aanded in Denemarken tussen de 0,5 en de 1% ligt. De

verklaring voor dit verschil tussen Nederland en Duitdand enerzijds, en Denemarken en
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GB anderzijds ligt waarschijnlijk in het feit dat de arbeidsmarkten in Denemarken en GB
flexibeler zijn; er is minder ontslagbescherming dan in Nederland en Denemarken. In alle
vier de landen is vanaf de jaren 90 een deregulering te zien van de uitzendbranche;
restricties rondom het gebruik van uitzendkrachten zijn in ale landen afgebouwd. In
Duitdand, Denemarken, en voord in Nederland is er geprobeerd deze deregulering te
baanceren met meer zekerheid voor uitzendkrachten. De regulering van tijddijk werk
kan niet los gezien worden van de Europese Richtlijn voor tijddijke contracten. De
implementatie van deze richtlijn in de vier landen betekende in Nederland en Duitdand
meer mogelijkheden om tijddlijke contracten te gebruiken terwijl de nieuwe regds
restrictiever waren voor de Deense en Engelse regimes.

De volgende fase in het onderzoek was een verdere verdieping van de
Nederlandse casus. Als tijdskader is gekozen voor midden jaren 90 van de vorige eeuw,
het jaar waarin de Nota Flexibiliteit en Zekerheid werd uitgebracht, tot 2008. In dit
hoofdstuk wordt de rol van de socide partners bij de ontwikkeling maar ook de latere
uitvoering van de bepdingen van de Flexwet in kaart gebracht. In de uitzendbranche
spedde naast de socide patners ook de grootste vertegenwoordiger van
uitzendorganisaties, de Algemene Bond van Uitzendondernemingen (ABU) een crucide
rol. Deze drie partijen stelden vO6r de invoering van de Flexwet een convenant op
waarin zij d afspraken op welke manier de Flexwet in de CAO zou worden vertaald. Het
kerndement van dit convenant was het fasesyseem da naast de wettdijke
‘ketenbepding’ voor tijdelijke contracten werd ingevoerd.

De ketenbepding van de Flexwet stelt dat de werkgever na drie tijddijke
contracten of tijddijke contracten voor maximad drie jaar een vaste
arbeidsovereenkomst aanbiedt. De tussenperiode tussen twee tijdelijke contracten is
hierbij maximad drie maanden. Ter vergdlijking: voor de Flexwet was de periode één jaar
en het aantd tijddijke contracten én. De tussenliggende periode was echter Kkorter,
namelijk én maand. Dit leidde vaek tot een zogenaamde ‘draaideurconstructie’ waarbij
mensen in plaats van door te stromen naar een vast contract een maand via een
uitzendbureau werden ingehuurd. Deze constructie heeft de Flexwet bemoeilijkt door de
periode te verlengen en door een bepding van ‘opvolgend werkgeverschap’ voor
uitzendbureaus en andere werkgevers.

Hoewel de Flexwet stelt dat de ketenbepaling voor uitzendkrachten gaat lopen na
26 weken uitzendovereenkomst om onzekerheid voor uitzendkrachten te beperken,
legden de socide partners en ABU in de CAO van 1999 vast dat de ketenbepding pas
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van kracht wordt na 52 weken. Na een jaar krijgt de uitzendkracht een eerste tijddlijk
contract. In de CAOs afgedoten na 2003 is deze eerste ‘uitzendperiode’ verder verlengd
van 52 naar 78 weken. In de tweede CAO in de uitzendsector is deze periode zefs
verlengd naar 130 weken. In ruil voor deze uitbreiding van flexibiliteit hebben
uitzendkrachten meer rechten gekregen ten aanzien van scholing en pensioen, en krijgen
ze gegarandeerd het loon van de inlener na 26 weken. Volgens de tweede CAO in de
uitzendbranche geldt gelijk loon vanaf de eerste dag van uitzending.

Een andyse van CAO-bepdingen rondom tijdelijk werk laat zien dat er in bijna
de helft van de CAOs van de wet wordt afgeweken, en dat door de tijd heen afwijkingen
in de richting van meer flexibilitelt zijn toegenomen. Wanneer echter wordt gekeken naar
het aantd arbeidsovereenkomsten dat door de CAOs gedekt wordt, heeft het merended
van de werknemers nog dtijd te maken met bepdingen in lijn met de Flexwet. In deze
tweede fase van het onderzoek is tendotte gekeken naar de meer dgemene verschuiving
van risco’s van de abedseatie. Hieruit blijkt dat de risico’'s van ziekte en
arbeidsongeschiktheid steeds meer van de overheid naar de werkgeverstoeis verschoven.
Werkgevers proberen deze risico’s vervolgens af te dekken door gebruik te maken van
tijddijke en —uitzendkrachten. Op die manier schuift het risco door naar werknemers.
Dit verklaart mede de aantrekkelijkheld van deze vormen van tijdelijk werk en de vrij
vergaande uitbreiding van flexibiliteit in de CAOs voor de uitzendbranche.

De laatste fase van het onderzoek bestond uit een vergelijkende andyse van df
sectoren. Het sector-niveau isin Nederland van wezenlijk belang omdat de meeste CAQOs,
i.e. voor rond de 80% van de werknemers wiens contract gedekt is door een CAO,
afgedoten worden voor een gehele sector. In deze fase (hoofdstuk 6) zijn CAOs en het
aended tijdelijk- en uitzendwerk geandyseerd in 1998, 2001 en 2004. Het aanded
tijdelijk- en uitzendwerk en de CAO-bepdingen die minder gtrikte regels bevatten voor
tijddijke contracten geven de mate van flexibiliteit weer. CAO-bepdingen rondom
uitzendwerk en griktere regels rondom tijdelijke contracten zijn geselecteerd ds indicatie
van zekerheid. De jaren 1998, 2001 en 2004 zijn gekozen a s analysemomenten om zowel
de impact van de Flexwet mee te nemen die in 1999 werd ingevoerd, dsook de invioed
van economische hoogconjunctuur (2001) ten opzichten van laagconjunctuur (2004).
Een beschrijving van verschillen tussen sectoren en door de tijd heen laat zien da de
combinatie van flexibiliteit en zekerheid weinig voorkomt. Hiernaast is er met name
tussen 2001 en 2004 een toename te zien in flexibiliteit.
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Deze uitkomsten riepen de vraag op waarom sectoren van ekaar en door de tijd
heen verschillen. Op basis van beschikbare literatuur en interviews is vastgesteld welke
factoren van belang zijn voor flexicurity in tijddijk- en uitzendwerk. Een kwalitatief
vergdijkende andyse van deze factoren laat zien dat zekerheid voorad samenhangt met
krapte op de arbeidsmarkt, terwijl flexibiliteit vedd te zien isin sectoren die ved invioed
ondervinden van nationde en internationae concurrentie. De aanwezigheid van sterke
vakbonden, gemeten als het ledenaantal in de sector, is minder van belang voor zekerheid
als werd verwacht. Combinaties van de verschillende factoren leiden niet eenduidig tot de
combinatie van hoge flexibiliteit en zekerheid, ofwel flexicurity.

Wat zeggen deze resultaten over flexicurity en over ingtitutionele verandering?
Uit de andyse blijkt dat de Flexwet een bepadde bdans voorgaat, die ten aanzien van
tijdelijk- en uitzendwerk in de praktijk eerder uitdaat in de richting van flexibiliteit dan
van zekerheid. Bij het gegeven dat Nederland een ‘voorbedd’ is van flexicurity kunnen
dus vraagtekens worden gezet. Ook op sector-niveau is weinig sprake van een badans
tussen flexibiliteit en zekerheld. Deze resultaten betekenen echter niet dat het concept
flexicurity overboord kan. Zods eerder aangegeven is gekozen voor een specifieke
afbakening van het concept om het werkbaar en meetbaar te maken. De resultaten
gelden dan ook dleen binnen deze afbakening. Meer van dergdijke studies tezamen
kunnen welicht bijdragen aan een meer domveattende operationdisering van flexicurity
waarbij een breed scala aan factoren meegenomen kan worden.

De typologie van ingitutiondle verandering uiteengezet in het theoretisch
raamwerk van deze studie blijkt grotendeels toepashaar te zijn op de Nederlandse casus.
Met name de types layging dift, en anesan, bij gebrek aan een heldere Nederlandse
vertding van deze termen, zijn toepasbaar op de ontwikkelingen in Nederland. Het
concept layering beschrijft goed hoe het Nederlandse ontdagstelsel grotendeds intact is
gebleven terwijl er nieuwe ingituties, met name de Flexwet, ds extra ‘laag omheen is
gelegd. Drift heeft betrekking op het langzaam uiteenlopen van de doestellingen van
ingtituties en hoe zij in de praktijk geimplementeerd worden. Dit proces is zichtbaar ten
aanzien van de ketenbepding voor tijddijke contracten; de vakbonden hebben expliciet
gesteld in een verklaring in de SivdA in 2007 dat het gebruik van de ketenbepaing in de
praktijk afwijkt van de bedodingen van de wetgever. Conversion heeft betrekking op het
aanwenden van ingtituties voor andere dodleinden dan waarvoor zij oorspronkelijk
bedodd zijn. In sectoren van de Nederlandse economie is dit proces te zien, maar

eigenlijk in een soort omgekeerde vorm. In plaats van het aanwenden van bestaande
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ingtituties voor nieuwe dodeinden, worden nieuwe ingtituties aangewend voor bestaande
dodenden. Zo is te zien dat hoewd de Flexwet een nieuw kader heeft ontwikkeld, de
bestaende flexibiliseringstrategieén in stand blijven, d is het onder een nieuwe noemer.
Zo zijn oproepkrachten in sommige gevalen vervangen door uitzendkrachten omdat de
regulering van oproepkrachten srikter werd. Dit noem ik daarom reessd anvasm,
omgekeerde conversie. Een tweede toevoeging aan de bestaande theorie over endogene,
incrementele ingtitutionele verandering is het toepassen van de theorie op meerdere
niveaus. De theorie maakt dit momented nog niet expliciet maar de Nederlandse casus,
met het driekwart dwingend recht, laat zien dat er op nationaa niveau een andere baans
uitonderhandeld kan worden dan op sector-niveau.

De typisch ‘Nederlandse aanpak van flexicurity bestaat dlereerst uit het
toekennen van een belangrijke rol voor de socide partners. Dit is in lijn met het
Nederlandse ‘poldermodel’ gebaseerd op draagviak en overleg tussen beanghebbende
partijen. Terwijl er op nationad niveau overeenstemming was over de elementen van de
Flexwet, is tien jaar later te zien dat de mening over het juiste gebruik van de wet van
vakbonden enerzijds en werkgevers anderzijds uit ekaar zijn gaan lopen. Op nationadl
niveau hebben de vakbonden in het Nederlandse modd een sterke, geingtitutionaliseerde
rol, terwijl te zien is dat zij in CAOs niet dtijd voldoende zekerheid kunnen rediseren.
Dit hesft, zo blijkt uit de vergdijking met Denemarken, waarschijnlijk te maken met hun
relaief lage organisatiegraad. De uitkomsten van deze ontwikkelingen zijn dat veste
contracten relatief vast zijn gebleven, ondanks versoepeling van de regds in 2006, terwijl
tijdelijke- en uitzendkrachten nog steeds het merended van de risco’s van een
abeidsrelatie dragen. Dit is nog eens hed scherp naar voren gekomen tijdens de
economische criss. De dodgdlingen van de wet om een nieuwe baans teweeg te
brengen, risico’s te herverdelen, en tijddlijk- en uitzendwerk meer te institutionaliseren en
normdiseren zijn niet op zodanig gerediseerd da Nederland meer vergdijkbaar is

geworden met Denemarken. Nederland is dan ook nog typisch Nederlands.
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